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P-R-0-C-E-E-D-1-N-G-S
(9:38 a.m.)
CHAIRPERSON HILL: Good morning, ladies and gentlemen.
The Board of Zoning Adjustment"s February -- 3/12/2026 public
hearing will please come to order. My name is Fred Hill, Chairman
of the District of Columbia Board of Zoning Adjustment. Joining
me today are Board Members Carl Blake, Chrishaun Smith, and Zoning
Commissioners -- let"s see who"s here -- Rob Miller -- Vice Chair
Rob Miller, Chairman Anthony Hood, Dr. Joe Imamura, and also
Commissioner Gwen Wright.
Today"s meeting and hearing agenda are available on the
Office of Zoning website. Please be advised that this proceeding
is being recorded by a court reporter and is also webcast live
via Webex and YouTube live. The video of the webcast will be
available on the Office of Zoning®"s website after today"s
hearing. Accordingly, everyone who is listening on Webex or by
telephone will be muted during the hearing. Also, please be
advised that we do not take any public testimony at our decision
meeting session. IT you"re experiencing difficulty accessing
Webex or with your telephone call-in, then please call our 0Z
hotline number at (202) 727-5471 to receive Webex call-in or
login instructions. Once again, i1t"s (202) 727-5471. 1t"s also
listed on your screen.
At the conclusion of the decision meeting session, |

shall, in consultation with the Office of Zoning, determine
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4

whether a full or summary order may be issued. A full order 1is
required when the decision i1t contains iIs adverse to a party,
including an affected ANC. A fTull order may also be needed if
the Board"s decision differs from the Office of Planning”s
recommendation. Although the Board favors the use of summary
orders whenever possible, an Applicant may not request the
Board to issue such an order.

In today"s hearing session, everyone who i1s listening
on Webex or by telephone will be muted during the hearing, and
only persons who have testified (sic) to participate or testify
will be unmuted at the appropriate time. Please state your
name and home address before providing oral testimony or your
presentation. Oral presentation should be limited to a summary
of your most important points. When you®re finished speaking,
please mute your audio so that your microphone is no longer
picking up sound or background noise.

All persons planning to testify either in favor or iIn
opposition should have signed up in advance. They"ll be called
by name to testify. |If this is an appeal, only parties are
allowed to testify. By signing up to testify, all participants
completed the oath or affirmation as required by Subtitle Y-
408.7.

Request to enter evidence at the time of an online
virtual hearing, such as written testimony or additional

supporting documents, other than live video, which may not be
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presented as part of the testimony, may be allowed pursuant to
Y-103.13, provided that the person making the request to enter
the exhibit explain how the proposed exhibit is relevant, the
good cause that justifies allowing the exhibit into the record,
including an explanation of why the requester did not file the
exhibit prior to the hearing pursuant to Y-206, and how the
proposed exhibit would not unreasonably prejudice any parties.
The order of procedures for special exceptions and variances
are pursuant to Y-409. The order of procedures for appeals are
pursuant to Y-507.

At the conclusion of each case, an individual who is
unable to testify because of technical issues may file a
request for leave to file a written version of the planned
testimony to the record within 24 hours following the
conclusion of public testimony in the hearing. |If additional
written testimony is accepted, then parties will be allowed a
reasonable time to respond as determined by the Board. The
Board will then make its decision at its next meeting session,
but no earlier than 48 hours after the hearing. Moreover, the
board may request additional specific information to complete
the record. The Board and staff will specify at the end of the
hearing exactly what is expected and the date when persons must
submit the evidence to the Office of Zoning. No other
information shall be accepted by the Board.

Finally, the District of Columbia Administrative
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6
Procedures Act requires that the public hearing on each case be
held in the open before the public. However, pursuant to
405(b) and 406 of that act, the Board may, consistent with its
rules and procedures and the act, enter Into a closed meeting
on a case for purposes of seeking legal counsel on a case
pursuant to D.C. Official Code Section 2-575(b)(4) and/or
deliberate on a case pursuant to D.C. Official Code Section 2-
575(b)(13), but only after providing necessary public notice in
the case of emergency closed meeting after taking a roll call
vote.

Madam Secretary, do we have any preliminary matters?

MS. MEHLERT: Sorry.

CHAIRPERSON HILL:  You are on mute, 1 think, Madam
Secretary. Or you were.

MS. MEHLERT: Can you hear me now?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Okay. With regards to the agenda today,
Application No. 21251 of Michelle Lieber, which was scheduled for
expedited review, has been withdrawn, and Appeal No. 21057 of ANC
6C has been postponed to the September 24th, 2025, hearing. Also,
the Chairman has reviewed and granted waivers to allow late
Tfilings into the applicable case records pursuant to Subtitle Y
Section 206.7 and Section 103.13. Any other late filings during
the course of today"s live hearing should be presented before the

Board by the Applicant, parties, or the witnesses after the case
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is called. Any other preliminary matters will be noted when the
case 1is called.

CHAIRPERSON HILL: Okay. Thank you, Madam Secretary.
Good morning, everyone. | believe the commissioner with us on
this one 1s Commissioner Miller -- or our next one, | should say.
Thank you. 1"m just looking here real quick, Ms. Mehlert. Okay.
So if you could please call our first item of business.

MS. MEHLERT: The first case i1n the Board"s meeting
session is Application No. 21239 of John Hayman. This is an
application pursuant to Subtitle X Section 901.2 for special
exceptions under Subtitle D Section 5201, from the side yard
requirements of Subtitle D Section 208.7, and from the Ilot
occupancy requirements of Subtitle D Section 210.1. This is for
a two-story rear addition to an existing two-story detached
principal dwelling. 1t"s located in the R-2 zone at 3220 Brothers
Place SE, Square 5990, Lot 12. This was heard on February 5th
and 26th. And participating are Chairman Hill, Vice Chair Blake,
Mr. Smith, and Commissioner Miller.

111 also note as a preliminary matter that ANC 8C
submitted a request to postpone the Board®"s decision on Monday,
and there are multiple responses to that request in the record
now .

CHAIRPERSON HILL: Okay. Thank you, Madam Secretary.
So as you all remember, we were going to take a little bit more

time to think about this. And we also wanted to hear from the

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

8
Office of Planning in terms of their thoughts about the numbers
the way we now perceive them in terms of the relief that was
being requested. And then in order to also do that, the ANC as
a party is always able to respond to any information that we
receive. So they have responded and have asked for a postponement
so that they can take a look at this application with the numbers
that have been provided. And the postponement that they were
looking at, 1 think, was 3/26.

What 1 would suggest i1s -- 1 know that the secretary
has sent out a list of exhibits that we"ve now put into the
record. So iIf everyone wants to just take a look at those and
then just let me know when everyone is ready. And I"m also going
to just take a look at them now as well. Thank you.

(Pause)

CHAIRPERSON HILL: 1"m ready when you all are. Just
let me know.

VICE CHAIR MILLER: [I"m also ready. Though it was a
lot to read.

VICE CHAIR BLAKE: Chairman, if you®"re waiting for me,
let"s go.

CHAIRPERSON HILL: Okay, great. I"m not terribly
conflicted about what to do. Well, actually, that"s not true.
I didn"t know whether 1 was going to agree to the postponement
or not. I will look at some of my fellow Board members. But

after seeing all the information that®"s in here, It seems as
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9
though the stop work order was back In August of 2024, which is
a pretty long time ago. And so i1if we get more information from
the ANC, 1 don"t know i1f they will necessarily change their
position or not given the criteria that we"re supposed to be
looking at for this project. | mean, | know kind of where some
of us stand.

I mean, we did get more information from the Office of
Planning concerning what they thought of the measurements that
were provided at the last hearing. But | suppose I"m not --
again, i1t started in August. If we wait two more weeks, that
means that we"d be here for a decision on the 26th with the
request that the ANC has put forward. But again, when I say I™m
also -- it was just a single-member district commissioner that
put forward the request, if 1"m not mistaken. But there®s enough
in the record now that there seems to be enough iInterest from
the community to look at it.

And again, it"s just two weeks later. And I guess we"d
get more iInformation. And the thing that 1 did find -- the
rebuttal that came from the Applicant®s architect had kind of
pictures, actually, that 1 had not seen before. And I almost --
so I wouldn®t want to have to reopen the record to kind of go
through all this again, but there was some -- so anyway. So 1°d
be willing to postpone if that"s kind of what the Board wants to
do, and because it"s only two weeks.

And 1 will turn to Commissioner Miller.
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VICE CHAIR MILLER: Sorry about that. Thank you, Mr.
Chairman. 1 favor postponing 1t for two weeks as requested by
the -- one of the single-member district commissioners,
Commissioner Kendall Ridley, who"s also Vice Chair of ANC 8C, to
give an opportunity, even though we have a another single-member
district commissioner®™s submission into the records providing the
history and somewhat of a vrebuttal to that other ANC
commissioner®"s letter.

Anyway, 1 favor postponed for two weeks to give the ANC
8C an opportunity to put into the record anything that the ANC
as a whole takes a vote on, that we can give great weight to,
that might be different from their original ANC 8C position in
support before way back last year. So I support postponement for
two weeks as you suggested, Mr. Chairman.

CHAIRPERSON HILL: Thank you.

Mr. Smith?

COMMISSIONER SMITH: As you suggested, Mr. Chair, it
seems to me that -- and 1 understand that the letter that we
received from the ANC commissioner asking for postponement, it
was done in her capacity, but it was done because 1 think there
had been some clarifying information that has been presented in
the record the last two cases that we"ve heard this where | think
that may -- has provided more information for them and more
clarity for them. And when 1 say them, 1 mean the ANC.

So 1 think 1t would be beneficial and prudent to give
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11
the Applicant additional time to talk with the ANC and make their
case to the ANC, and it may strengthen their argument. So I™m
on the record as being iIn support of taking i1t back to the ANC
and postponing 1t for two weeks.

CHAIRPERSON HILL: Okay. Okay. Vice Chair Blake?

CHAIRPERSON HILL: Yeah. 1 just have one comment. |
understand the rationale In postponing the decision. My question
would be, are we going to reopen the record for the report and
schedulle a decision meeting, or are we going to reopen the record
and have a continued hearing? That would be the question 1°d
have only to clarify.

CHAIRPERSON HILL: Sure. Yeah. | guess I"m a little
torn on that one. Well, first of all, I got to -- iIf we were
getting something from the ANC on the 20 -- if we"re getting
some -- 1 mean, 1°d have to ask the secretary. | think they said
they could get it to us by something -- 1 have to look back.
You®"d have to give the Applicant time to respond to whatever the
ANC put forward. So if you give the Applicant time to put
forth -- so then where would they trying to -- Madam Secretary,
did you see when they might be getting us information in the
letter?

MS. MEHLERT: So in the letter, they know that they"re
having a meeting tonight and then another meeting on March 19th.
I don"t know if this would be on their agenda for tonight. But

if they"re meeting on March 19th, they could possibly have a
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report in by that Friday at the 21st, and then you would give a
week for the Applicant to respond. And then you could come back
on the 2nd for either a decision or a hearing.

CHAIRPERSON HILL: Yeah. Yeah. Yeah. Just do what I
want to do. 1 think anyway, what you just said sounds like a
good proposal to me iIn terms of, you said whether the meeting®s
tonight or the 19th, 1f you give the ANC until the 21st to give
us something, and 1 will point out i1f hopefully the ANC 1is
listening or somebody can get the information to the ANC from our
office, please, that if they could give us something that we
could give great weight to -- we can"t give great weight to a
letter from a commissioner. We have to get an actual form -- |
forget the number now, again -- from the ANC to give great weight
to.

So iIf we get that by the 21st, then you"re correct.
The Applicant could have until the 28th to respond, and then we
could come back for the 2nd. And then it"s just whether or not
we want to come back for a continued hearing. 1 mean, the part
that -- now, I"1l be honest, the reason why 1"m kind of interested
in the continued hearing is just some of some of the photographs
that 1°d seen that I didn"t see before. And that eave -- is that
eave over the property line, seems to still be a little confusing
to me.

And I guess we could reopen 1It. I know that Board

Member Smith was talking about some way to pull that eave off of
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13
the property line, whether 1t be a flat roof or somehow able to
curl the drains around so that they hug the wall. 1 mean, that
might be something we can -- we can come back and have a continued
hearing just on the information that we get from the ANC and that
the eaves and flat roof versus whatever. I"m just saying to
specify what a continued hearing might be, or we can just do a
decision.

I"m now leaning towards kind of more of a continued
hearing on those little areas, but that opens it up for a longer
discussion. And 1 will go around the table to see what people
have to say. And I will begin with you, Mr. Smith, if I might.

COMMISSIONER SMITH: I"m in favor of a continued
hearing to open this up for further discussion for the exact same
reason that | was saying earlier, why we should take it back to
the ANC, because 1 think there®s still some concern that®s in the
neighborhood. And 1 think that some of that concern may have
been -- we see more concern based on the last couple of hearings,
based on new information that we received as a Board, as well as
what the community heard during the hearings. So in order for --
I think, to strengthen the record and for us to come to a, |
think, a strong legal basis of whatever decision we land, 1™m
open to a continued hearing.

CHAIRPERSON HILL: Vice Chair Blake?

VICE CHAIR BLAKE: Yeah, 1 can support that. 1 think

that that 1s a good approach.
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CHAIRPERSON HILL: Vice Commissioner Miller?
VICE CHAIR MILLER: 1 was actually leaning toward just
a decision meeting and getting whatever we get from the ANC and
the Applicant In response iIn the record, because | didn"t want
to relitigate all of the 1issues that we"ve already had an
extensive hearing on. But I can see the value of trying to
resolve this, and three of you have said you want to continue

hearing, so 11l just defer to you. Thank you.

CHAIRPERSON HILL: 1 don®"t know if 1 want a continued
hearing, but the -- okay. So I would like to then request some
information. | mean, 1If we"re going to -- we"re going to keep

the record open for whatever we"re going to hear from the ANC by
the 21st of March, okay? Also by the 21st of March, then, if
the Applicant -- and 1T the staff could reach out to the Applicant
and maybe Mr. Smith, you can clarify what I1"m about to say, but
also there was some question about those -- 1 mean, 1"m curious
about the eaves.

Are the eaves actually going over the property line?
Even though the Office of -- light, air, undue impact in terms
of privacy, all the criteria that we"re looking at. 1 understand
that. However, 1 am curious as to If the original eaves of the
house -- and this is what 1"m trying to figure out -- or ask the
secretary to ask them, are the original eaves of the house going
over the property line, and therefore the other eaves of the

house are going over the property line?
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So 1"m proposing to the Applicant to provide some kind
of a solution that seemed -- not solution -- seemed to be a
concern also at the last hearing, Mr. Smith, that you were curious
iT those eaves could be pulled back, 1 think. So that"s what I
would be asking the Applicant, if there was some way to pull back
those eaves. Is that correct as | remember from the last hearing,
Mr. Smith?

COMMISSIONER SMITH: Yeah. |1 did hear concerns about
the eaves. But what"s before us isn"t necessarily the existing
house. What"s before us is that expansion. So if you want to
see whether the new eaves on the expanded portion of the house
extend over the property line, 1 welcome that. But to me, 1
didn®"t necessarily need to see it. It was just going to be, you
shall cut back the eaves where nothing extends more than -- will
meet the setback that we would prescribe as relief as part of
this hearing. But if you want to see that, 1 welcome that. That
will require the Applicant to reach out to their architect,
engineer to draw some additional plans. But I didn"t necessarily
need to see it. It would just have been a condition.

CHAIRPERSON HILL: Right. So I"m trying to see how to
clarify this -- or 1 know the Applicant is watching. If there
was a condition, if this was somehow to pass, they would have
had to pull back those eaves so they weren®t over the property
line. So I would now be speaking to the Applicant, saying, if

you want to put something in the record by the 21st that shows
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us what you may be able to do with those eaves to pull them back
to the property line or even close to the house, but just that
they"re not over that property line, because we would be approving
a zero setback. So that means there would have to be at least a
zero setback. And so that means that 1t couldn®"t go over the
property line.

So that"s what 1 think we will be talking about when
we come back In terms of those eaves. So if the Applicant would
like to propose something, or let"s see what they can do to pull
back those eaves, that"s something that we would like to also see
in drawing form or something that is clear to me from the
architect. And if we get that on the 21st, then the ANC could
also respond to that by the 28th. Does that sound accurate, Mr.
Smith?

COMMISSIONER SMITH: Yes.

CHAIRPERSON HILL: Okay . Does anybody else want
anything from the Applicant or the ANC?

(No audible response)

CHAIRPERSON HILL: Okay. So Madam Secretary, if you
could reach out to the Applicant, please, and ask them for what
we"re asking for, and if they can provide it by the 21st. Then
iT the ANC can provide us their report by the 21st, then everyone
would have a chance by the 28th -- wait, what did 1 -- how did I
get —-- yeah. Everyone would have a chance by the 28th to put

something into the record on the responses, and then -- this is
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where 1 don"t even know iIf we need a continued hearing, now that
I*m talking this out so thoroughly. [If 1 got that information,
I would think I would be able to make a decision. | mean, do
you all want -- 1T |1 got the drawing about the eaves and i1f they
could pull 1t back and hear what the ANC had to say, do I need a
continued hearing, is the question. And 1"m happy to do 1t. 1I™m
just asking you, Mr. Smith, and you, Mr. Blake, now, now that
I"ve thought this through more.

VICE CHAIR BLAKE: Well, from my perspective, 1711
speak really quickly on this. 1 think that the key is, if we do
have a continued hearing, it would be a limited-scope hearing.
The only issues would be -- the only submissions that we would
accept would be the ones from the ANC and the Applicant. There
would be no commentary received from anybody in the community
outside of that. So the scope would be very limited. That would
be the case, | think, too, for the decision meeting, just to
avoid having a lot of relitigation, as Vice Chair Miller pointed
out.

So to the extent that we did do that -- in either case,
I think it probably makes sense just to make sure it"s very clear
that the record is open and it"s a very —-- the record iIs open
for a very limited scope of replies and the impact. If we did
have testimony, it would only be for clarification from those two
parties.

CHAIRPERSON HILL: Yeah. And 1711 let Mr. Smith --
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it"s never that easy, right? It 1l be easier because then we
have the ANC giving us their information to give great weight to.
We then would have the drawings from the Applicant to give
great -- whatever, the drawings from the Applicant. Then we
would have on the 28th the response from the Applicant and from
the ANC about any of the information that came in on the 21st.

So I really don"t think 1"m going to have to need to
talk to anybody, right? And i1f 1 guess | needed to talk to
anybody, then we could re -- it open again later, right? Because
I1"d rather then just get a decision on the 2nd, now that I™m
talking this through a little bit. 1 can"t imagine | need any
more information. And if we do need more information, then we
can re -- it open and set it for another case date. So that
sound good? We"ll just do a decision? Or Mr. Smith, what do
you think?

COMMISSIONER SMITH: No. I would agree with the
adjusted approach to this.

CHAIRPERSON HILL: Okay. 1"m going to remember that,
adjusted approach. I like that, the adjusted approach. All
right. So Madam Secretary, we"ll put this on for a decision on
April 2nd, right?

MS. MEHLERT: Okay.

CHAIRPERSON HILL: And so if you can get, again, that
information that -- and 1"m looking to the Applicant. Make it

as easy as possible to understand, like a picture. I don"t
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remember what the architectural word is for diagram so that you
can see very clearly what those eaves are supposedly supposed to
do, because that®"s going to help my decision. And then also,
whatever the ANC has to put forward. |1 mean, the ANC, they might
come back again in approval. 1 mean, the Office of Planning has
given their testimony again for approval of what has already now
been clarified. But I do think that the neighborhood definitely
i1s having difficulty with this case.

Anything else from anybody?

(No audible response)

CHAIRPERSON HILL: Okay. All right. Well, thank you,
Commissioner Miller, for joining us.

VICE CHAIR MILLER: Thank you, Mr. Chairman. Have a
good rest of the day.

CHAIRPERSON HILL: You, too.

VICE CHAIR MILLER: Thanks.

CHAIRPERSON HILL: Okay. Give me a second, please.
Oh, yeah. We got -- Okay, great. Okay. I would rather not
start the discussion on this next one, okay? So I"m going to --
y"all, whoever feels -- as the -- what"s i1t called? The Quakers.
Whoever feels the movement, just just how It goes. Okay.

So Madam Secretary, if you can call our next case,
please.

MS. MEHLERT: Next in the Board®s meeting session 1Is

Application No. 21220 of 327 Upshur, LLC. This is a self-
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certified application pursuant to Subtitle X Section 901.2 for
special exceptions under Subtitle E Section 207.5, to allow the
rear wall of a row building to extend farther than ten feet beyond
the fTarthest rear wall of any adjoining principal residential
building on any adjacent property, and under Subtitle U Section
320.2 to allow conversion of an existing residential buirlding
existing on the lot prior to May 12th, 1958, to a three-unit
apartment house. This is for a new third story with penthouse
and roof deck and rear addition to an existing two-story attached
principal dwelling, and conversion to a three-unit apartment
house. 1t"s located in the RF-1 zone at 1154 Morse Street NE,
Square 4065, Lot 814.

This was heard on February 26th. The Board requested
additional submissions from the Applicant and ANC and closed the
record. And participating are Chairman Hill, Vice Chair Blake,
Mr. Smith, and Dr. Imamura.

CHAIRPERSON HILL: Okay, great. Thank you, everybody.
So as you all recall, we asked for additional information and we
got it. I think some of it was clarification on the kitchen and
whether it was a -- the building. And so 1 think we got
everything. And so does anybody want to start?

VICE CHAIR BLAKE: Mr. Smith, you want me to do it or
are you --

COMMISSIONER SMITH: You got it. You can do it.

VICE CHAIR BLAKE: Okay. This is a tough case. 1 want
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to first say that, in looking at this case -- 1"m not going to
go through specifics because we"ve touched on it a lot. 1"m just
going to hit the points that I think are worth for me, at least,
jJarred my mind.

First of all, 1 do think that the Applicant has met the
standard for the criteria for U320.1 for three units. The
building currently exists on the property. It was constructed
in 1909, and the subject site has 2,878 square feet, which exceeds
the minimum of 2,700 square feet required for three units.

With regard to the rear wall extension, 1 think the
Applicant also meets the criteria for that. Looking at the sun
study has demonstrated that the shadowing of the adjacent
property would not cause undue iImpact on the neighboring
properties with regard to light. There"s a sizable rear yard
that would be maintained, and the side-yard requirements would
be consistent with the development standards of the zone. So
adequate air flow to the adjacent properties should also be
maintained.

Now as we turn to privacy issues, there are no windows
facing either neighbor. The view from the rear of the property
would generally be similar to the present situation. A roll-up
door and fencing along the rear yard line would also provide
privacy and security to the rear yard along the alley. So the
request really should not result In undue Impact on privacy.

The existing elements of the front of the building
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would be maintained. A third story is allowed by right, and with
the third-story setback six feet beyond the existing rooftop
element and 12 feet beyond the front facade of the building, a
larger than required rear yard would still be maintained. For
that reason -- so 1| do think the addition should still not
visually intrude on the character, scale, and pattern of houses
along the alley. And I would note that the Applicant has signed
an agreement with the adjacent neighbor in Exhibit 26-B.

As for the general standards, obviously the Board needs
to -- required to determine that the requested leave will be iIn
harmony with the general purpose and intent of the regulations,
and as well as not intend to affect adversely the use of
neighboring property. In this case, 1 think the above has kind
of discussed that, and 1 think the intent also is consistent with
the regulations iIn that it was anticipated by the regulations to
have this, and it won"t result in a building that exceeds that
anticipated -- by the regulations for that zone.

So in looking at this, though, the ANC and the neighbors
expressed opposition to the conversion from a single-family
dwelling to a three-unit apartment house. Essentially converting
this single-family dwelling to a three-unit rather than a two-
unit flat would -- they felt would fundamentally change the
character of the neighborhood. They felt flats were acceptable
but permitting apartment houses is a step too far, because it

lost the fTamily character -- fTamily-sized dwellings. I can
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appreciate this concern. However, given the size of the lot,
such a conversion i1s permitted by the regulations, and the project
meets the development standards of the zone, and the Applicant
has demonstrated that addition would not adversely affect
neighboring property.

There was also concern with regard to parking. The
subject property will have two spaces to support three units.
The regulations require two spaces. DDOT had no objection to the
approval of the application, having reviewed it. And 1 do note
that the community has inquired into parking permits for that
area. On balance, 1 think the parking issue which was raised by
the ANC has been addressed.

The neighbor®s access to garage was mentioned by the
ANC and neighbors in opposition. | think the ANC neighborhood
expressed concerns that the neighbor at 1152 Morse Street might
not be able to access this garage, given the encroachment. The
Applicant has agreed to establish an easement projecting the
neighbor®s access to the garage. So with that easement in place,
I think that issue has been largely addressed. Rather, we can
include that in condition, something we can discuss, but | do
think establishing that easement would largely address that.

OP expressed some concerns about -- the accessory
building appeared to be configured as two additional dwelling
units, which would not be allowed by right or by special exception

in the zone, given the lot size. It"s clear, given the lot size,
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this lot can have three units, not four, not five. And the
Applicant has agreed to make a covenant limiting the use that
might make i1t easier to enforce. | think that covenant is, |
think, 1s 1In Exhibit 40. And 1 think that that would make it
much clearer, and I think the title might also iIncorporate that
clearly 1t"s for three units.

While 1 give great weight to Office of Planning®s
recommendation for approval, 1 would not be inclined to include
the condition that the Office of Planning put in, which was to
reference the proposed covenant and say, you could only have
three units. The reality of i1t is, is that the Applicant can
only have three units. And again, 1 think it would be more
appropriate to put that into the title and also reference the
plans in Exhibit 39. I think that would probably be more
appropriate than that. So I°1l1 be voting in favor of the
application. Those are my thoughts.

CHAIRPERSON HILL: That was done very well. | mean,
who would like to follow up with that? Mr. Smith?

COMMISSIONER SMITH: 1 concur.

CHAIRPERSON HILL: Dr. Imamura?

COMMISSIONER IMAMURA: I also concur. Well done, Vice
Chair Blake.

CHAIRPERSON HILL: Yeah, Vice Chair Blake, thank you
so much for giving us your thoughtful analysis. And I think it

was so well done that we aren"t going to add anything to i1t. 1
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also agree with everything that you said. I don"t think that
we -- as | TfTollow your deliberation, Vice Chair Blake, there
iIsn"t going to be a condition that -- 1 mean, the enforcement --
like, the covenants there -- | guess the covenant can get referred
to In the order, and 1 think you say that it might be on the
title. |Is that correct, Vice Chair Blake?

COMMISSIONER SMITH: (Indiscernible.)

VICE CHAIR BLAKE: Mr. Smith, 1°d love to hear what you
think. Go ahead.

COMMISSIONER SMITH: Yeah, | agree with Vice Chair
Blake that it"s not needed to be conditioned, because per the
zoning it"s not allowed anyway. So if it does occur, then there
can be legal enforcement action that can be undertaken by the
City, if that does occur, without the condition. But it can be
recorded in a covenant that"s recorded in the court system that
will run with the title. So that"s what Mr. Blake was
referencing. So It"s just that extra level of scrutiny in the
court system with that covenant. But I agree with him. We don"t
need to condition something that already is illegal per the zoning
and can be enforced without the condition.

CHAIRPERSON HILL: Okay. Dr. Imamura?

COMMISSIONER IMAMURA: I1"m in agreement.

CHAIRPERSON HILL: Okay. All right. Then 1"m going
to make a motion to approve Application No. 21220 as captioned

and read by the secretary and ask for a second. Mr. Blake?
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VICE CHAIR BLAKE: Second.

CHAIRPERSON HILL: Motion been made and seconded.

Madam Secretary, you take a roll call?

MS. MEHLERT: Please respond to the Chair®"s motion to
motion to approve the application. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIR BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Dr. Imamura?

COMMISSIONER IMAMURA: Yes.

MS. MEHLERT: Staff would record the vote as four to
zero to one to approve Application 21220 on the motion made by
Chairman Hill and seconded by Vice Chair Blake.

CHAIRPERSON HILL: Thank you. 1 don®"t know who"s with
us -- oh, Dr. Imamura, thank you so much. You have a nice day.

COMMISSIONER IMAMURA: Thank you.

CHAIRPERSON HILL: I"m not sure who"s with us, Madam
Secretary, for the time extension or -- yeah. What"s next?

MS. MEHLERT: 1It"s Commissioner Wright.

CHAIRPERSON HILL: Okay, great. Commissioner Wright,
welcome.

COMMISSIONER WRIGHT: Thank you.

CHAIRPERSON HILL: And then which one -- Commissioner
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Hood is on one -- I mean, Chairman Hood is on something, correct,
Madam Secretary?

MS. MEHLERT: Correct. It"s 21080, the first hearing
this --

CHAIRPERSON HILL: So we"re going to jump back and
forth. Okay. All right. Would you like to call the time
extension then?

MS. MEHLERT: Sure. Next is Application No. 20879-A
of PB Universal South LLC and PB Universal North LLC. This is a
request pursuant to Subtitle Y Section 705.2 for a two-year time
extension of the validity of the order in Application No. 20879.
This project is for upper floor additions to an existing nine-
story building for conversion to residential use, with below-
grade parking, penthouses, and roof decks. 1It"s located in the
MU-9B zone at 1825 and 1875 Connecticut Avenue NW, Square 2535,
Lot 42. And the ANC 1C submitted a letter of no position in
Exhibit 7 last night.

CHAIRPERSON HILL: Oh. Okay. Okay. So I°ve had a
chance to review the record and also that of the Office of
Planning®s recommendation. I"m  comfortable with the
justification that the Applicant has given, as well as the
analysis of the Office of Planning. 1 will be voting in favor
of this time extension, and the validity of it would go to March
21st, 2027. 1 don"t really have anything else to add.

Mr. Smith, is there anything you"d like to add?
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COMMISSIONER SMITH: Nothing to add.

CHAIRPERSON HILL: Vice Chair Blake?

VICE CHAIR BLAKE: Yeah. 1I1"m in support.

CHAIRPERSON HILL: Commissioner Wright?

COMMISSIONER WRIGHT: I support this extension.

CHAIRPERSON HILL: Okay, great. All right. Then I
make a motion to approve Application No. 20879-A as captioned and
read by the secretary and ask for a second. Vice Chair Blake?

VICE CHAIR BLAKE: Second.

CHAIRPERSON HILL: The motion been made and seconded.
Madam Secretary, if you can take a roll call.

MS. MEHLERT: Please respond to the Chair®"s motion to
approve the time extension. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

(No audible response)

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Commissioner Wright?

COMMISSIONER WRIGHT: Yes.

MS. MEHLERT: Staff would record the vote as four to
zero to one to approve Application 20879-A on the motion made by
Chairman Hill and seconded by Vice Chair Blake.

CHAIRPERSON HILL: Okay, great. | guess, Commissioner

Wright, we will see you in a moment. And we will bring on
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Chairman Hood. Give me one second, please. I"m sorry. Okay.
All right. Great.

IT you want to call our next case, Madam Secretary.

MS. MEHLERT: Next case 1i1s iIn the Board®"s hearing
session. It"s Application No. 21080 of Aulona Alia. As amended,
this i1s a self-certified application pursuant to Subtitle X
Section 1002 for an area variance from Subtitle C Section 306.1(a)
to allow the creation of two new alley record lots not having at
least 14 feet of frontage on a public alley at least 24 feet
wide. This is the subdivision of an alley record lot to create
two new record alley lots and allow a two-story attached principal
dwelling on each new lot. 1It"s located in the RF-1 zone at 2017
Rear Second Street NE, Square 3564, Lot 39.

This hearing was originally scheduled for March 27th,
2024. It began on June 12th and was continued to September 25th.
However, it was postponed twice at the Applicant®s request. And
participating are Chairman Hill, Vice Chair Blake, Mr. Smith, and
Chairman Hood. And as a preliminary matter, the Applicant has
requested another postponement.

CHAIRPERSON HILL: Okay, great. Chairman Hood,
welcome. IT the Applicant can hear me, if they could please
introduce themselves for the record.

MS. ALIA: Yes. Hi. Aulona Alia for the record.

CHAIRPERSON HILL: Hi. How are you?

MS. ALIA: Good. How are you guys?
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CHAIRPERSON HILL: Good. Good, thank you. So I"ve had
a chance to review some of what seems to be before us. And you“re
asking for a postpone -- oh, 1 lost you.

MS. ALIA: No. 1I"m here.

CHAIRPERSON HILL: Okay. So I assume you"re asking for
a postponement so that you can figure out exactly what kind of
relief you need. And what I think I would recommend in -- and
then 1"m going to ask Madam Secretary to help us with how this
process might work out, is that -- and I know that you"re waiting
for perhaps a ZA memo from the Department of Buildings. But
there i1s a self-cert path for this iIn that you have now an
Office -- 1 assume you"ve worked with the Office of Planning, 1
don®"t know. But the Office of Planning is in approval of the
relief that they believe you need. And then if you were to put
together a self-serve application with that relief and then
update your burden of proof to defend that relief, then you would
have to go to the ANC and present your case with that relief.
And then we"d wait for the ANC to give us a report, and then
you"d be back here again.

And so that"s what 1 believe is the easiest path forward
for you. After reading the record, you can do whatever you want,
but that would be something that also then the Office of Zoning
might be able to help you if you need any clarity on what has
been discussed here today. Does that sound reasonable to you?

MS. ALIA: Yes, it does. And 1 can say a couple of
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things, but exactly, you get 1t. Thank you, Chairman.

CHAIRPERSON HILL: Okay. Okay. I guess since the
Office of Planning has popped in, we were just here for a —- It"s
a preliminary matter so -- for a postponement. But however, Mr.

Jesick, do you have anything you"d like to add? And if you could
introduce yourself, Mr. Jesick?

MR. JESICK: Thank you, Mr. Chairman and members of the

Board. My name i1s Matt Jesick. I"m the Office of Planning
development and review specialist on this case. Yeah, we"re
happy to continue to work with the Applicant. 1 think at the

last hearing there was some question about what exact relief
would be needed, and that may differ from what the Office of
Planning initially reviewed. So we would need a chance to review
any new relief. The Board had also asked us to contact FEMS on
this case. So once we know what areas of relief are required,
either through a ZA memo or a self-certification, we can then
refer the case to FEMS and hopefully get some comments from them.

CHAIRPERSON HILL: Mr. Jesick, again, 1"m just trying
to figure out that it"s a little bit of the timing on this, right?
And FEMS is not necessarily -- as | understand it, it"s not --
do you know, when is a good time for us to maybe try to get back
here?

MR. JESICK: It s kind of dependent on when the
Applicant can get their ZA memo or a self-certification, so we

know exactly what relief we"re actually looking at. Once that"s
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in the record, maybe a few weeks.

CHAIRPERSON HILL: Okay. Because you"d still have to
go -- Madam Secretary, do you know when this ANC meets?

MS. MEHLERT: 1 believe i1t"s the third Tuesday of every
month, so 1 think they®"re meeting next week, but they already
have their agenda. And then they"ll meet probably April 15th.

CHAIRPERSON HILL: Okay. All right. So I don"t know
whether -- 1 mean, Ms. Alia, I"m trying to also figure out what"s
a good -- what might work for -- well, first 1 got to find out
whether or not the date we"re going to propose for you is also
extremely busy. [I"m trying to figure out if you need one month
or two months, okay, from -- 1 don"t know where you are right
now in your process or how under stress you are. | mean, is two
months better for you so that you can get everything kind of
finally well-organized, or what do you think?

MS. ALIA: Yeah. Thank you so much. Two months 1is
perfect. May would work, because I think Mr. Jesick also needs
a few weeks to review and make sure that he does his
recommendation. And I will go in front of the ANC, then, 1in
April 15th, since we"re already too late for the March one.

But just to give you a very quick background, we met
together in June 17. You guys told me to get a memo. 1%ve been
going on, like, a wild goose chase that you won"t even believe
where 1 had to go through a PDRM, get a zoning compliance letter.

I found out after spending $750 that none of this was necessary.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

33
And the latest thing that 1 got from the Office was that I need
to apply for two addresses for this lot even though 1t"s not
subdivided.

So like you said, Chairman Hill, 1 think your
recommendation is a good one. So I will go with the route of
self-certification, and if I can get the May date from you guys,
I would appreciate that.

CHAIRPERSON HILL: Okay. The reason why 1°"m asking a
little bit on -- and I mean, Ms. Alia, again, I"m not a zoning
attorney, and so I"m just trying to also help. So I mean, 1
guess, unfortunately 1 hope that the Office of Planning can help
you and the Office of Zoning, because I also don*"t want -- |
think it"s difficult for people to try to do this on their own.
And you®re trying to do it, which is fine. And I think you"re
getting closer, right? But if you meet with them -- If you get
to the ANC on the -- what I"m just trying to figure out is if
you"re going to need two ANC meetings, right? So you®d hopefully
get to the ANC on April 15th, and then -- 1 guess, Madam
Secretary, I"m asking you. What do you think --

MS. ALIA: I was just at an ANC meeting last month,
so -- and also another one a couple months ago. So 1"ve been
going to the ANC every two months or so and presenting. So.

CHAIRPERSON HILL: So you think the one more time is
fine, 1s what you"re saying?

MS. ALIA: |1 think so. 1°d have to check with --
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CHAIRPERSON HILL: Okay.

MS. ALIA: Yeah.

CHAIRPERSON HILL: I guess i1f it doesn"t work out, you
can always ask for a postponement again, right? So the 15th is
the ANC meeting. Then, Madam Secretary, how could we get back
here?

MS. MEHLERT: So if you're looking at a May date,
Chairman Hood i1s back with the Board on May 21st if you wanted
to do that, or --

CHAIRMAN HOOD: Actually, Ms. Mehlert, you all don"t
know this yet, but that"s not going to actually work for me, but
I will contact the office. I will be iIn travel, so.

MS. MEHLERT: Okay. Then we could do it on May 14th
if you"re going to be available then, Chairman Hood.

CHAIRMAN HOOD: [I"m actually going to be in travel. 1
don®"t usually go nowhere, so I"m going to take the full time.
Just those two weeks.

MS. MEHLERT: Okay.

CHAIRPERSON HILL: May 28th?

MS. MEHLERT: You are off that day for Memorial Day.

CHAIRMAN HOOD: I could do a proxy. 1 don®"t want to
hold -- all these postponements and all she"s been through, |1
could do a proxy before 1 go.

CHAIRPERSON HILL: We haven®t had the hearing yet.

CHAIRMAN HOOD: Oh. 1 thought -- okay. Well --
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CHAIRPERSON HILL: 1t feels like we"ve had the hearing.

CHAIRMAN HOOD: 1 don"t know. 1It"s been postponed so
many times, | can"t remember where we"re at.
CHAIRPERSON HILL: 1 know. It feels like we"ve had the

hearing. Well, then --

COMMISSIONER SMITH: Before we have the hearing, does
he have to be on i1t?

CHAIRMAN HOOD: Mr. Chairman, let me pass that on to
one of my colleagues who"s probably listening. So let my
colleagues know, one of you all will be getting this case, so
thank you. That way that will keep things moving.

CHAIRPERSON HILL: Okay. Then let"s try -- what does
the 14th look like, Madam Secretary?

MS. MEHLERT: There are currently five cases scheduled.

CHAIRPERSON HILL: Okay . That"s not awful. Okay.
Let"s do that.

MS. MEHLERT: Okay.

CHAIRPERSON HILL: And then, Mr. Jesick, 1 mean,
when -- then we get some -- when do we get stuff from people?

MS. MEHLERT: Well, it sounds like the Applicant needs
to submit a self cert or ZA memo soon. 1 don"t know if we want
to give a specific date for that, but I would say as soon as
possible so that OP can also refer it to FEMS and then do their
review. | don®"t know what -- 1If there"s a specific date you~d

like to give for that. | mean, if the Applicant can submit it
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by next Friday and then --

CHAIRPERSON HILL: Okay. That"s okay. You don"t have
to give -- you don"t have to go into that detail.

MS. MEHLERT: Okay.

CHAIRPERSON HILL: So we"re coming back here for a
hearing on May 14th. What"s May? What number is May? 5. Okay.
Okay. We®"ll come back for a hearing, right? And then -- right.
Ms. Alia, i1f you can get with the -- I mean, i1f you have any
questions for the Office of Zoning, 1 suggest you do it right
away. And then, this hopefully will get to the point where you
get a hearing on 5/15 and you have an Office of Planning report
and feedback from the ANC, okay?

MS. ALIA: 5/14, right?

CHAIRPERSON HILL: Yeah. 5/14. 1"m sorry.

MS. ALIA: Okay.

CHAIRPERSON HILL: I said 15. Right.

MS. ALIA: Okay. Thank you so much.

CHAIRPERSON HILL: Okay, great. We"re postponing to
5/14, and we"ll see you then. Thank you.

MS. ALIA: Okay.

CHAIRPERSON HILL: Okay.

CHAIRMAN HOOD: Well, you all have a great day. Thank
you .

CHAIRPERSON HILL: Thank you, Chairman Hood.

CHAIRMAN HOOD: Great. See you all later.
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CHAIRPERSON HILL: You guys, let"s take a quick break,
if that"s all right. Oh, sorry. Mr. Smith?

(No audible response)

CHAIRPERSON HILL: Okay. All right. Then let"s take
a quick break i1f i1t"s okay, and then we"ll start back with
Commissioner Wright. Let"s take 15 minutes, okay? Thank you.

(Whereupon, there was a brief recess.)

CHAIRPERSON HILL: Okay, great. Madam Secretary, could
you call us back in, and call our next order of business, please?

MS. MEHLERT: The Board is back from a quick break and
IS returning to its hearing session. The next case is Application
No. 21240 of 71 Florida Ave 39, LLC. This is a self-certified
application pursuant to Subtitle X Section 901.2 for a special
exception under Subtitle U Section 203.1(J) to allow a healthcare
facility use for 16 persons in an existing two-story detached
building with basement. It"s located in the R-2 zone at 4237
Eads Street NE, Square 5089, Lot 72. And as a preliminary matter,
ANC 7F has requested a postponement.

CHAIRPERSON HILL: Okay. Let"s see. If the Applicant
could hear me, iIf they could please introduce themselves for the
record?

MS. WILSON: Alex Wilson from Sullivan and Barros on
behalft of the Applicant in this.

CHAIRPERSON  HILL: Okay . And 1 Dbelieve the

commissioner from the ANC is here; Is that correct?
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MR. ORENDOFF: Correct. Kimory Orendoff, ANC 7F03,
SMD.

CHAIRPERSON HILL: Okay, great. Thank you. Ms. Wilson,
you"re aware that the ANC is asking for a postponement?

MS. WILSON: Yes. We are aware of that.

CHAIRPERSON HILL: And you --

MS. WILSON: Sorry, continue.

CHAIRPERSON HILL: That"s all right. And you"re able
to work with them on what they"re trying to achieve?

MS. WILSON: So for some context, we have this case on
Eads Street and another identical case on Clay Street, which is
about 450 feet from this property. So they"re both in the same
ANC. And 1 think we reached out nearly seven times for each
case.

So we are opposed to postponing and that we"re prepared
to go forward today. There®s ample community input. Nearly all
of the 200-foot neighbors have submitted something to the record.
But if we do get postponed, we would just request that it be put
on the same day as Clay Street, which is March 26th, and that we
are permitted to attend the March 18th meeting for both of those
cases, since we haven"t been able to get on the agenda for either.

And so that way we"d only be losing a couple of weeks
instead of a couple months, and we could present both to the ANC
at the same time, and then they could be put on the agenda on

the same day, on March 26th, if we do get postponed. But we are
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prepared to go forward today. The presentation®s in the record.
And again, nearly all of the 200-foot neighbors have submitted
something to the record.

CHAIRPERSON HILL: Commissioner, can you hear me?
Commissioner?

MR. ORENDOFF: Sorry about that. Yes, | can. Uh-huh.

CHAIRPERSON HILL: Okay, great. Are you able to get
them on the date that they just spoke about?

MR. ORENDOFF: Yes. 17"ve submitted documents to the
chair of the severity of making sure that they are on our meeting
on the 18th and on our website -- not on our website. 1 did get
an email from the chair for next week"s meeting, and 1 did see
them on there.

CHAIRPERSON HILL: Okay, great.

MR. ORENDOFF: If for some reason they"re not, I will
make sure they"re added because, again, this -- for some reason
or another, this bypassed me. And both of these are in my SMDs,
and we had gotten some concerns from some of the residents that
were dealing with one of these residential assisted homes that
are already existing in the neighborhood.

CHAIRPERSON HILL: Okay.

MR. ORENDOFF: Some of the things they“ve been
enduring, so I just wanted to --

CHAIRPERSON HILL: Thanks, Commissioner.

MR. ORENDOFF: -- (indiscernible.)
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CHAIRPERSON HILL: So Ms. Wilson, you®"re saying you"re
presenting both of those cases to the ANC on the 18th?

MS. WILSON: If that is what Commissioner Orendoff is
saying, yes. | am hoping we can present both.

CHAIRPERSON HILL: Mr. Orendorff, do you know i1f you“re
going to be able to hear both of them on the 18th?

MR. ORENDOFF: Yes. If they"re combined with the same
law firm?

CHAIRPERSON HILL: Yes.

MR. ORENDOFF: Of course. They can present at the same
time. As long as it"s within the time frame, I don"t see that
being a problem. And what I"ve seen on the agenda so far, |
think we have made enough room for them --

CHAIRPERSON HILL: Okay.

MR. ORENDOFF: -- to represent.

CHAIRPERSON HILL: Okay. Thank you. And then Ms.
Wilson, you"re saying you"re back here with that other case on
the 26th?

MS. WILSON: Correct, yes. The same applicant has a
case for Clay Street and for Eastern on the 26th, although Eastern
IS a separate ANC. But yes.

CHAIRPERSON HILL: Then what two cases are you trying
to get for the ANC on the 18th?

MS. WILSON: This one for Eads and then 21249 for Clay

Street. 1It"s about 500 feet from Eads Street.
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CHAIRPERSON HILL: But that®s on a different day, then,
with us?

MS. WILSON: That is on the 26th. Correct.

CHAIRPERSON HILL: Right. I"m sorry. Maybe 1 got
confused. You have two cases on the 26th for us, right?

MS. WILSON: Currently, yes.

CHAIRPERSON HILL: We"re going to move this to the
26th.

MS. WILSON: This -- yes.

CHAIRPERSON  HILL: Okay, all right. Okay,
Commissioner, thank you for your help on that one.

Madam Secretary, how many -- 1 think we already have
six cases on the 26th, correct?

MS. MEHLERT: Yes. You have six hearing cases and two
meeting cases.

CHAIRPERSON HILL: Okay. Okay. Let"s go ahead and
move this to the 26th. And Ms. Wilson, 1"ve been looking through
your record and then also kind of speaking with staff. If you
could please fill out page 2 of the self-cert application in
order to give us enough correct information to the Board so that
they can have enough information about what the existing
conditions are of the property. And that"s for all of the cases
that are coming forward, okay?

MS. WILSON: Absolutely.

CHAIRPERSON HILL: And if you have any questions, you
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can ask the Office of Zoning.

MS. WILSON: Great. Thank you.

CHAIRPERSON HILL: Okay. All right. We will see you
on the 26th. And I hope that 1t"s quite -- and 1 appreciate 1f
it"s efficient and that you do your best to get everybody on
board, because 1°m taking a day off spring break for the 26th,
and 1t"s already a really long day, and I"m going to be in the
wrong time zone, so -- okay? All right.

All right, Commissioner, thank you so much for coming
today.

MR. ORENDOFF: Thank you, guys. Great job you®re doing
for the City.

CHAIRPERSON HILL: You as well, Commissioner. Thank
you. That"s kind of you to say. All right. Okay. Okay. 5/26?
Okay .

All right, Madam Secretary, you may call our next one.

MS. MEHLERT: And 1 think you meant 3/26. Just --

CHAIRPERSON HILL: Oh, sorry. Yes. | meant 3/26.

MS. MEHLERT: Okay.

The next hearing case is Application No. 21241 of Nga
and Zene Howard. This is a self-certified application pursuant
to Subtitle X Section 901.2 for special exceptions under
Subtitle D Section 5201 from the side-yard requirements of
Subtitle D Section 208.7, and from the pervious surface

requirements of Subtitle D Section 211.1. This is for a two-
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story front addition to an existing attached two-story
principal dwelling. 1It"s located in the R-1B zone at 5010 V
Street NW, Square 1388, Lot 104. And there is a preliminary
matter where the Applicant has requested to waive the 30-day
filing deadline for revised documents that was submitted on
February 25th.

CHAIRPERSON HILL: Okay. Could the Applicant please
introduce themselves for the record?

MR. SULLIVAN: Yes, thank you. Mr. Chair and members
of the Board, Marty Sullivan with Sullivan and Barros on behalf
of the Applicant.

CHAIRPERSON HILL: Great. Mr. Sullivan, what are the
documents, again, you"re trying to get in the record?

MR. SULLIVAN: So we needed to provide some additional
information on the pervious surface calculation to the Office of
Planning. And so one of the documents that you®"ll see in the
PowerPoint was jJust a diagram showing specifically what was
pervious and what was impervious on the property.

CHAIRPERSON HILL: Okay. And Madam Secretary, that"s
not in the record yet, correct?

MS. MEHLERT: No. 1t is in the record.

CHAIRPERSON HILL: Oh, it is iIn the record. Okay.

MS. MEHLERT: Yeah. Exhibit 24.

CHAIRPERSON HILL: Okay. All right. Well then, unless

the Board has any issues, I1"m going to go ahead and allow that
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into the record. And then -- okay. Mr. Sullivan, i1f you want
to go ahead and walk us through your client®s application and why
you believe they"re meeting the criteria for us to grant the
relief requested, 1"m going to put 15 minutes on the clock just
so | know where we are. And you can begin whenever you like.

MR. SULLIVAN: Thank you very much. If we could have
the PowerPoint loaded, please. The address is 5010 V Street NW.
Next slide, please.

The property i1s in the R-1B zone, but i1t contains a
two-story, single-family row dwelling. This area 1iIs row
dwellings, the adjacent properties on this row in a circle you"ll
see In a minute when we get to that slide. Applicant®s proposing
a two-story addition at what is functionally the rear of the
building, but for zoning purposes, it"s the front of the building.
And the addition will align with the front wall of one of the
two adjoining buildings, so we don"t need front yard setback
relief. But we do need side-yard relief, and we need pervious
surface relief, because we"re adding more than 10 percent to the
lot occupancy. That triggers the 50 percent requirement even
though the impervious surface is not changing, because the area
where the addition is is already impervious surface that"s paved.
Next slide, please.

Office of Planning is recommending approval and ANC 3D
voted unanimously iIn support. And we have support letters from

each adjacent neighbor. Next slide, please. There®s a map
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showing -- see all these these homes iIn the -- or most of them
in this circle are row buildings, even though 1t"s the R-1B zone.
And the front of this building 1s In the orange MU-4 section or
adjacent to that. And the rear of the building 1s -- functionally
the rear of the building i1s the frontage for zoning purposes,
because 1ts front"s on this V Street circle. Next slide, please.

And here you see a photo of the property. The addition
fills In two stories, goes to the front line of that building,
not counting their porch roof. And the building to the left will
extend -- or extends beyond where this addition®s going. Next
slide, please. Here"s your view from the V Street circle of the
property. Next slide, please. Next slide, please. 1711 get
back to the test. Next slide, please. Next slide, please.

The plat here -- sorry, it"s not zoomed In. You can
see the front addition goes to the -- matches the line of the
building to the right. The building to the left goes off,
separates from the building a little bit, but it goes beyond our
addition. Next slide, please. This was the pervious surface
calculation. The area in blue is impervious, and that"s where
the addition is going. So it"s currently impervious, will remain
impervious, so there"s no change iIn that percentage. But it is
over 50 percent. Next slide, please.

Here®s the floor plans of the proposed addition. Next
slide, please. And here®"s an elevation, the front elevation

showing the two-story addition. Next slide, please. That
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stairway"s on the side of the building. And here"s a section
showing the addition. Next slide, please. So i1t we could go
back a few slides to the narrative. This meets the general
special exception criteria. Next slide, please.

The test i1s light and air, privacy, character, scale,
and pattern, both for the pervious surface relief and for the
side-yard relief. The addition, as noted, lines up with the
front wall of the one building and 1t"s short of the other
building, so there®s no impact on neighbors® light and air. Both
neighbors here are supportive. There"s no north- or south-facing
windows proposed, so no impact on privacy. And the addition®s
in line with the other properties along V Street, so there®s no
impact on character, scale, and pattern. And that"s it. Thank
you.

CHAIRPERSON HILL: Okay . Thank you, Mr. Sullivan.
Before I turn to my Board, could I turn to the Office of Planning?

MR. BARRON: Hi. Good morning, Commissioners. For the
record, my name is Ron Barron, development review specialist with
the D.C. Office of Planning. Office of Planning recommends
approval of the requested special exception. Proposed rear
addition would be in harmony with the general purpose and intent
of the R-1B zone and would be unlikely to affect adversely the
use and privacy of neighboring properties. We"re happy to rest
on our report submitted to the record at Exhibit 25, and 1™m

available to answer any questions you may have. Thank you.
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CHAIRPERSON HILL: Thank you. Does anybody have any
questions for the Applicant or the Office of Planning?

(No audible response)

CHAIRPERSON HILL: Mr. Young, 1s there anyone here
wishing to speak?

MR. YOUNG: We do not.

CHAIRPERSON HILL: Mr. Sullivan, would you like to add
anything at the end?

MR. SULLIVAN: No, thank you, Mr. Chair and Board
members.

CHAIRPERSON HILL: Okay, great. 1°m going to go ahead
and close the hearing and the record. Mr. Young, if you could

please excuse everyone. Okay, thank you.

I found this relatively straightforward. I do
appreciate the presentation that the Applicant has given. It
made it easier for me to understand what was being built. 1 do

appreciate the report that the Office of Planning has given. And
I would rest on their recommendations, and 1 would agree with
their analysis. 1 do appreciate that the ANC has been contacted
and is supportive, and also that the adjacent neighbors are also
in support. Also, |1 would note that the requirement from the 50
percent to 42.92 percent, 1 think, is appropriate or at least
understandable. And 1711 be voting in favor of this application.
Mr. Smith, do you have anything you®d like to add?
COMMISSIONER SMITH: No. 1 don"t have anything to add,
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Chairman Hill. I think, as you stated, this 1s a Tairly
straightforward application, given the zone that this i1s iIn and
the nature of the building. This 1s a townhouse. So | think
all of the special exception requests are fairly reasonable given
the nature of what"s occurring here at this property. So I will
rest on the record as well of the Office of Planning®s staff
report and recommendation. Will support as well.

CHAIRPERSON HILL: Thank you. Vice Chair Blake?

VICE CHAIR BLAKE: 1I™"m in support, Mr. Chair. Nothing
to add.

CHAIRPERSON HILL: Thank you. Commissioner Wright?

COMMISSIONER WRIGHT: Yes. I™m in support also. It
took me a little while to understand that the front addition is
actually the functional rear of the house, and it"s very modest
and in keeping with the other houses in the community. So 1
support both the special exception from the side-yard
requirements and from the pervious surface area requirements.

CHAIRPERSON HILL: Thank you, Commissioner. All right.
I"m going to make a motion to approve Application No. 21241 as
captioned and read by the secretary and ask for a second. Mr.
Blake?

VICE CHAIR BLAKE: Second.

CHAIRPERSON HILL: Motion been made and seconded.
Madam Secretary, roll call, please?

MS. MEHLERT: Please respond to the Chair®s motion to
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approve the application. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIR BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: And Commissioner Wright?

COMMISSIONER WRIGHT: Yes.

MS. MEHLERT: Staff would record the vote as four to
zero to one to approve Application 21241 on the motion made by
Chairman Hill and seconded by Vice Chair Blake.

CHAIRPERSON HILL: Thank you. Mr. Smith, you seem to

have a delay, maybe, on your thing. Maybe not. Yeah, it seems

like --

COMMISSIONER SMITH: On the mic?

CHAIRPERSON HILL: Yeah. Now let me --

COMMISSIONER SMITH: Okay. It"s delayed --

CHAIRPERSON HILL: Let me mute me, and then you can
talk.

COMMISSIONER SMITH: Okay. My delay. Testing. Oh,
okay .

CHAIRPERSON HILL: There®s no delay. If everyone can
mute, you can talk. So that"s what we"re going to do today.
Okay. All right.

Thank you, Madam Secretary, and you may call our next
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case when you get an opportunity.

MS. MEHLERT: Next 1s Application No. 21244 of
Wisconsin Overlook, LLC. This i1s a self-certified application
pursuant to Subtitle X Section 901.2 for special exceptions under
Subtitle D Section 5201 from the lot occupancy requirements of
Subtitle D Section 210.1, from Subtitle D Section 5003.1 to allow
an accessory building with a building area in excess of 450 square
feet, and from Subtitle D Section 5004.1(a) to allow location of
an accessory building In a required rear yard. This i1s for a
rear deck and screened porch addition to a three-story detached
principal dwelling and a second-story addition to an accessory
structure In the rear yard. This is located in the R-1B zone at
2619 Wisconsin Avenue NW, Square 1935, Lot 44. And again, there
is a preliminary matter. The Applicant has requested to waive
the 30-day filing deadline for revised documents, which are
already iIn the record.

CHAIRPERSON HILL: Thank you. IT the Applicant can
hear me, if they can please iIntroduce themselves for the record?

MR. SULLIVAN: Thank you. On behalf of the Applicant.

CHAIRPERSON HILL: Sorry, Mr. Sullivan. You"ll have
to repeat that. You kind of broke up.

MR. SULLIVAN: Yeah. Sorry. Marty Sullivan on behalf
of the Applicant.

CHAIRPERSON HILL: Okay, thanks. Mr. Sullivan, what

are you trying to introduce into the record?
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MR. SULLIVAN: So the main thing was, 1 had made a
mistake about the -- on the plans, the existing square footage
of the accessory building was incorrect. And so we corrected
that number.

CHAIRPERSON HILL: Okay. Maybe when you®re doing your
presentation, you can tell me what that correction was. And I
don®"t have any issue adding it into the record, unless anybody
has a problem with that. So Mr. Sullivan, you can go ahead and
give us your presentation as to why you believe your -- as to
why you why you believe your Applicant is meeting the criteria
for us to grant the relief requested. 1 have 15 minutes on the
clock just so 1 know where we are. And you can begin whenever
you like.

MR. SULLIVAN: Thank you, Mr. Chairman and Board
members. And with us today as well is Ron Schneck from Square
134 Architects, and a representative of the principal, Joey
Yaffe, is with us as well. Next slide, please.

So the property®"s in the R-1B zone. It"s currently
improved with a detached single-family dwelling and a one-story
accessory building garage. The Applicant®™s proposing to
construct a deck and a screened porch addition under that deck,
as well as an addition to the accessory building. So we"re adding
a second story to the existing accessory building, and the
existing footprint of the accessory building 578 will not be

increased. The original plans showed a lower existing number for
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the accessory building and showed 1t being iIncreased. So i1t"s
not being Increased. It"s just staying the same, but we"re adding
the second story. And then the deck addition will cause the
accessory building to be located i1n the required rear yard,
because the required rear yard starts at the back of the deck.
And the accessory building i1s clearly within that. And the
overall lot occupancy for the property goes to 45 percent, so
we"re asking for special exception relief for that as well.

So there"s three areas. There®s the building area of
the accessory building, there®s having the accessory building
within the RRY (phonetic), and then there®s the lot occupancy --
total lot occupancy. Next slide, please. The Office of Planning
is recommending approval. We also have unanimous support from
ANC 3C. Next slide, please. And I"1l1 turn it over to Mr. Schneck
to take the Board through the plans. Ron?

MR. SCHNECK: Good morning. Can you hear me?

CHAIRPERSON HILL: Yes.

MR. SCHNECK: Perfect. Good morning. Ron Schneck,
Square 134 Architects. This slide just shows the property. We"re
right along Wisconsin Avenue. The street faces Wisconsin across
from the Russian embassy. Next slide, please. Aerial view, a
little bit from the north. Just wanted to include -- basically,
we are renovating the interior of the entire house as well. But
I think what®s nice about this view iIs that 1t shows the existing

garage and where the ADU is going to go. And obviously we"re

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

53

not creating any shadows because the building faces south. There
aren"t going to be any shadows. And then sort of for any privacy
concerns, there are currently trees between 2619 and 2617. And
the other thing 1 wanted to point out here, just sort of on the
overall, is there are a few other buildings of our proposed side
in terms of garages and sort of buildings along the alley. Next
slide, please.

This basically shows -- looking from the north, you can
see the trees again, the shadow, the other buildings in the alley.
And sort of most importantly, what this shows is that because of
the slope, which is basically from the front of the site to the
back of the site, is almost a full level. So the second floor
of the ADU will actually be -- pretty much it will be in line
with the Tfirst floor of the main house. Next slide, please.
This Is just a site plan showing the deck with the screen porch
underneath and the connectivity to the ADU. Next slide, please.

I*m just going to quickly walk you through the drawings
just so you understand a little bit more. This first image does
show the sort of proposed completed house with the second story
of the ADU iIn the back. Next slide, please. Cellar plan, which
shows the screened-in porch underneath the deck and the first
floor of the garage structure, which is going to be still used
to park cars. Next slide, please.

This first floor shows the deck connectivity to the

main floor -- or second floor of the ADU. Basically, it"s a
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typical one-bedroom apartment. Next slide, please. Again, this
shows the relationship between the floor of the ADU and the first
floor of the main house. Next slide. These are two elevations
just of sort of the front of the house renovation and the rear
of the house renovation. You can see In section -- the screened
in porch bottom left. Next slide, please. Again, same thing,
just looking from the south. You can see the screened-in porch
and the second floor of the garage meeting the ADU. Next slide,
please.

Just two other sections. One section elevation looking
from the west, from the main house, looking at ADU, and then one
looking from the east in the alley, looking at the ADU. Next
slide. Again, just some building sections just to sort of be
very clear about relationships of where the ADU is in relationship
to the main house. Next slide. |1 think it"s a similar section
cut. Oh, I guess that was it.

So, any questions?

(No audible response)

MR. SCHNECK: Thank you, Ron. They"ll probably want
me to finish the presentation regarding the special exception
criteria. So this meets the general special exception criteria.
The R-1B zone®s intended to provide for areas predominantly
developed with detached houses on moderately sized lots, and the
property will remain detached single-family dwelling, and the

special exception relief 1is available for each request.
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Accordingly, the proposed project will be iIn harmony with the
general purpose and intent of the zoning regulations and zoning
maps. Next slide, please.

The criteria for the building area first i1s the light
and air, same criteria as i1t is for the lot occupancy. So the
proposal -- the accessory building®s within the height limit.
It"s located at the rear of the lot, and due to the Ilower
elevations from front to back, i1t will appear shorter than a
typical two-story structure, with its roof line aligning with the
top of the principal building®s Tfirst story. And the deck
addition, which aligns with the principal building®s first floor,
will not obstruct light and air to the south. And there®s also
significant tree cover there between the deck and the property
to the south, which also solves any privacy questions, along with
the light and air.

And the proposed addition will increase the height of
the existing accessory building within the height limits and has
been designed in such a way to not substantially intrude upon
character, scale, and pattern of houses along Wisconsin Avenue
or the alley. And as OP noted in its reports, there are other
two-story accessory buildings on this alley. Next slide, please.

And 1 think that"s it for the presentation. Again,
principal is with us as well, Joey Yaffe, if the Board has any
questions for him or myself or for Mr. Schneck. Thank you.

CHAIRPERSON HILL: Okay, great. Thank you, Mr.
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Sullivan. Does the Board have any questions of the Applicant?

(No audible response)

CHAIRPERSON HILL: Okay. Can I turn to the Office of
Planning, please?

MR. BRADFORD: Good morning, Chairman Hill, members of
the Board. For the record, my name 1is Phillip Bradford,
development review specialist with the Office of Planning. The
Office of Planning i1s recommending approval of the requested
special exception relief and finds the request meets the criteria
in Subtitle D and X, and we stand on the record of the report in
Exhibit 21. Thank you. And I"m available for any questions.

CHAIRPERSON HILL: Thank you. Does the Board have any
questions of the Office of Planning?

(No audible response)

CHAIRPERSON HILL: Okay. Mr. Sullivan, what happened
to the reach out to the neighbor -- the next-door neighbor?

MR. YAFFE: This is Joey. I™"m the principal on this.
We"ve talked to the neighbors multiple times. The neighbor to
the north, we have a sign off from him. And he signed off. 1"ve
talked to the neighbor to the south a few times. They seem to
be aware of i1t. They have no problems. Told them about i1t. We
told them about the hearing. And they just -- they didn"t sign
the letter, but they~ve expressed no concerns. And we"ve had an
open communication with the neighbor to the south.

CHAIRPERSON HILL: Great. Can you introduce yourself
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for the record, please, sir?

MR. YAFFE: Sure. My name is Joey Yaffe. 1"m with
New City, and we"re the developer on the property.

CHAIRPERSON HILL: Thank you. The empty lot you“re
talking about, iIs that one of the neighbors?

MR. YAFFE: No. So the actual neighbor across Edmunds.
So the -- there®"s a house to the north. Because we talked to a
number of people i1n the neighborhood, we kind of tried to sort
of talk around. It"s kind of an issue that no one seems to be
real hot about, so it"s just -- it doesn™"t --

CHAIRPERSON HILL: So that lot, though, is still empty,
correct?

MR. YAFFE: Correct. We own that lot.

CHAIRPERSON HILL: Oh. That big square?

MR. YAFFE: Yeah. That"s going to be -- that"s going
to be two-single family homes. They"re in planning right now.

CHAIRPERSON HILL: Weren"t you before us for a
retirement community then?

MR. YAFFE: That was the prior people. So basically,
when the retirement community was unable to perform on the
contract, the family that owned the piece of land for 90 years
sought other options, and they decided to sell it to somebody who
would develop i1t essentially within the zoning. So all of the
uses and everything that we"ve got on the houses is going to be

Tfully by right, just two single-family homes on lots that meet
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all of the zoning criteria by right.

CHAIRPERSON HILL: Do you know why they couldn®t
perform on the contract?

MR. YAFFE: Just a little bit of, let"s call it, third-
hand knowledge. But from what 1 understood, there were some
changes to the laws about operators and owners regarding these
kinds of facilities during COVID, because I think people walked
away from it. And so the developer that was developing the
property was separate from the operator who was going to run the
memory care facility. And | believe the memory care facility
operator stepped away from the deal. They couldn®t find anybody
to run the facility, so they were able to not perform. And then
they walked away from the purchase contract after what |1
understand was eight years of the family waiting for a closing.

CHAIRPERSON HILL: Yeah. Okay. All right. Thanks for
that --

MR. YAFFE: Sure.

CHAIRPERSON HILL: -- information, because that was a
very contested case.

MR. YAFFE: Yeah.

CHAIRPERSON HILL: All right. Okay. Mr. Young, is
there anyone here wishing to speak?

MR. YOUNG: We do not.

CHAIRPERSON HILL: Okay. Mr. Sullivan, do you have

anything you®"d like to add at the end?
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MR. SULLIVAN: No, we don"t. Thank you, Mr. Chair and
Board members.

CHAIRPERSON HILL: Okay. Thank you. All right. I™m
going to go ahead and close the hearing and the record. Okay,
great. Thank you.

I didn"t really have any issues with this particular
application. |1 mean, 1 think that the client -- the Applicant
has walked through the criteria with which I am comfortable voting
on this, a yes on this application. |1 also credit and thank the
Office of Planning®™s report, because it was easy to follow along
with. It is helpful to have the support of the ANC, and also
that they"ve been reaching out to the neighbors, and it seems
relatively straightforward to me. So I will be voting in favor
of this application.

Mr. Smith, is there anything you would like to add?

COMMISSIONER SMITH: 1 have nothing to add. 1 agree
with your assessment of this case and will support as well.

CHAIRPERSON HILL: Thank you. Vice Chair Blake?

VICE CHAIR BLAKE: Mr. Chair, 1™m in support of the
application. 1 have nothing else to add.

CHAIRPERSON HILL: Thank you. Commissioner Wright?

COMMISSIONER WRIGHT: I am also in support of the
application.

CHAIRPERSON HILL: Thank you. 1 will go ahead and make

a motion to approve Application No. 21244 as captioned and read
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by the secretary and ask for a second. Mr. Blake?

VICE CHAIR BLAKE: Second.

CHAIRPERSON HILL: Motion"s been made and seconded.
Madam Secretary, 1If you can take roll call, please.

MS. MEHLERT: Please respond to the Chair®"s motion to
approve the application. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIR BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Commissioner Wright?

COMMISSIONER WRIGHT: Yes.

MS. MEHLERT: Staff would record the vote as four to
zero to one to approve Application 21244 on the motion made by
Chairman Hill and seconded by Vice Chair Blake.

CHAIRPERSON HILL: Okay. Thank you. 1 don"t think any
of you guys were here for the memory care thing, but it was very
controversial, and it"s a little -- it"s actually, 1 think, Kkind
of disappointing it didn"t happen, that the whole COVID thing was
going on and all that stuff. That"s just another thing that went
down during the pandemic, 1 guess. Because memory care 1is
freaking needed, that stuff, I think. But anyway.

So okay. This is what 1 propose. We have the appeal

that i1s going to start, which is going to be lengthy. 1 say we
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61l
go ahead and take lunch and then come back and start the appeal.
Then for the Appellant, those people on the case, at 2:00 we have
to stop because the FMBZA people will be available. And so
wherever we are iIn the process, we"ll pause at that point.

So why don"t we say, as best we can, noon? [Is that
good?

(No audible response)

CHAIRPERSON HILL: Okay. All right. We"ll see you all
around noon. Thank you.

(Whereupon there was a brief recess for lunch.)

CHAIRPERSON HILL: Okay, great. Madam Secretary, if
you want to call us back. 1 know that Commissioner Wright 1is
with us. And then you can call us back in and call our next
case.

MS. MEHLERT: Okay. The Board is back from its lunch
recess and is returning to its hearing session.

The next case i1s Appeal No. 21231 of Courtney Bolin and
William Gabler. This is the appeal of the decision made on August
23rd, 2024, by the Department of Building zoning administrator
to issue Building Permit No. B2309496 pursuant to Subtitle X
Section 1100. This is located iIn the R-1B zone at 3021 15th
Street NE, Square 4017, Lot 22. As a preliminary matter, the
Property Owners have filed a motion to strike in Exhibit 15.

CHAIRPERSON HILL: Okay, great. Thank you. Could the

Appellant please introduce themselves for the record?
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MS. BOLIN: Hi. You have Courtney Bolin and William
Gabler.

CHAIRPERSON HILL: Okay, great. Thank you. Let"s see.
Could the Department of Buildings introduce themselves for the
record?

MR. MOELLER: Thank you, Mr. Chairman. Jim Moeller,
assistant general counsel with the Department of Buildings. With
me this afternoon 1i1s Elisa Vitale. She 1s the zoning
administrator for the DOB Office of Zoning Administration. Ms.
Vitale will be testifying on behalf of DOB. Joining Ms. Vitale
and 1 are Esther McGraw, general counsel, and Brent Fuller,
assistant general counsel.

CHAIRPERSON HILL: Okay. One second please. 1"m sorry.
Mr. Moeller, did you say Ms. Vitale is going to be stepping in
for the zoning administrator?

MR. MOELLER: She will be testing (sic) for DOB in lieu
of the zoning administrator, correct.

CHAIRPERSON HILL: All right. Ms. Vitale, could you
introduce yourself for the record, please?

MS. VITALE: Sure. Good morning, everyone. Elisa
Vitale, deputy zoning administrator with the District Department
of Buildings.

CHAIRPERSON HILL: Great. Thank you. Ms. McGraw,
could you iIntroduce yourself for the record?

MS. MCGRAW: Yes. Good morning -- or good afternoon,
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rather. Esther McGraw, general counsel for the Department of
Buildings.

CHAIRPERSON HILL: Great. Mr. Fuller, could you
introduce yourself for the record?

MR. FULLER: Good afternoon. Brent Fuller, assistant
general counsel for the Department of Buildings.

CHAIRPERSON HILL: Thank you. [Is the ANC commissioner
here?

MS. BOLIN: Our ANC is not here. He"s actually out of
the country right now.

CHAIRPERSON HILL: Okay . Your SMD, you mean. So
there®s nobody from the ANC as far as you know coming to this
hearing?

MS. BOLIN: That"s correct. |1 mean our SND (sic). And
then the -- 1 think the vice chair commissioner, he"s at work
today and he"s not able to attend, and he was the alternate.

CHAIRPERSON HILL: Got it. Thank you, Ms. Bolin. Let"s
see. Could the Property Owners®™ representative introduce
themselves for the record?

MS. MOLDENHAUER: Good afternoon, Chairman Hill,
members of the Board. My name is Meridith Moldenhauer from the
Law Firm of Cozen O"Connor. 1"m here representing the Property
Owners who are also on camera and can introduce themselves as
well.

CHAIRPERSON HILL: Great. Thank you. Is that Ms.
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King?

MS. KING: Hi. [I"m Claire King, one of the Property
Owners here at 3021 15th Street NE.

CHAIRPERSON HILL: Okay, great. Thank you. Okay. So
just if you all -- Mr. Smith, did you fix your audio issue, or
you don"t know?

COMMISSIONER SMITH: Let"s see. Let"s test it.

CHAIRPERSON HILL: Okay. It seems to be working pretty
good. But just in case, let"s all please mute ourselves unless
you®re talking, okay? And 11l unmute -- I°1l mute and unmute
myself also iIf there®"s -- tends to be feedback.

So what 1°d like to do first is kind of outline how 1
think this is going to go structurally. So there®s going to be
the Appellant that"s going to give their testimony. Then we"re
going to have questions and answers from all of the other members
of the -- all the other party members on the testimony that"s
given -- excuse me -- from the Appellant. |If the ANC were here,
I was going to say that the ANC would have the same opportunity.
However, 1 do know that the ANC has put in a letter of support
or great weight of support for the Appellant and everything that
the Appellant has put forward. Then we would have the Department
of Buildings Q and A, and then we*d have the Property Owner Q
and A.

Then we"re going to have rebuttal from the Appellant.

We would have had rebuttal from the ANC, but they are not here.
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And then we"re going to go to closing arguments. And closing
arguments, the order that 1 want to do it in is Department of
Buildings, Property Owner, and then the Appellant. So that"s the
plan.

Let"s see, I"m looking at my Board members if | can
find them. Okay, I can. The preliminary matter is the motion
to strike, and I"m going to let the Property Owner explain the
motion that they"re putting forward.

However, | just want to put my comments here real quick,
is that 1°ve looked through the motion and currently 1 don"t
necessarily think it"s something that 1 would be in favor of,
because 1 think that -- | think that the Board will be able to
kind of figure out what -- well, I shouldn®"t say that. 1 don"t
really have an -- 1 don®"t think that I"m in support of this
necessary preliminary matter on timeliness. I think that the
items that were put in time for the application are accurate, and
the things that might be considered untimely, the property owner
can point that out to us as we"re going through this presentation.
And if the Board wants to take timeliness into consideration
after we hear the presentation, then we can do so. That would
be my stance.

In addition to that, the ANC has adopted all of what
the Appellant has put forward, and there is no timeliness nature
on the ANC for this situation. So the ANC is technically also

putting forward this information. So those are my thoughts first.
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And 1 will let the Property Owner who put forward the motion
state their case again.

MR. MOELLER: Excuse me, Mr. Chairman. The government
would also like to be heard on this motion.

CHAIRPERSON HILL: Sure.

MS. MOLDENHAUER: Thank you, Mr. Chair. Given the
extremely long nature of a lot of these filings, we felt that it
may be helpful for the Board to try and narrow some of the scope
and narrow the issues that are specifically pled in the record.
And so we did file a motion to strike four different elements
and wanted to point out to the Board that under Y 302.13, the
zoning regulations say that a zoning appeal may, quote, "may not
be amended or added issues not identified iIn the statement of

issue on appeal submitted In response,”™ unless there®s obviously
additional issues identified, which there are not.

The Appellant, in their amended complaint even, at
Exhibit 11, only notes -- on page 2, they only note two errors
on appeal. That is the 8-foot side yard and the constructive
easement question. So we simply are trying to clarify the record
to ensure that we are all here --

CHAIRPERSON HILL: You went on mute, Ms. Moldenhauer.
I lost you there for a second. | heard clarify the record, and
then you --

MS. MOLDENHAUER: Sorry. My pen hit the spacebar,

which mutes you unexpectedly. So the purpose of our motion to
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strike 1s to clarify the record and to ensure that we are all
discussing and reviewing what actually i1s on appeal. And we
believe what i1s on appeal are only the two issues identified,
again, on page 2 of Exhibit 11. And that the items identified
in our motion to strike, references to 1iIssues regarding the
demolition, issues regarding a special exception standard, issues
regarding fire hazards, and affordability, are not aspects that
were specifically pled in the initial appeal or even iIn the
amended appeal, 1T you want to provide the Applicant with that
flexibility to modify it.

And so we would ask the Board to just simply acknowledge
the Appellant®s own filing and focus the discussion on those two
Issues.

CHAIRPERSON HILL: Okay. Thank you. And we®"ll hear
from the Property Owner as -- I"m sorry. We will hear from the
Appellant as well. But just because Department of Buildings went
ahead and raised -- 111 give you -- the Appellant the last word
there.

Go ahead, Mr. Moeller.

MR. MOELLER: Thank you, Mr. Chairman. We support Ms.
Moldenhauer®s motion to strike, and as well we request a response
to our argument that the issues raised by Appellants, since they
filed their statement of appeal on October 22, 2024, are time-
barred. Now Ms. Moldenhauer has read into the record the text

of Rule 302.13. The text is quite clear, and the public policy
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behind the rule also iIs quite clear. It is prejudicial to an
opposing party to allow late-filed issues to which the party has
had no opportunity to respond.

Now iIn addition to the two new arguments raised 1n
their amended statement of appeal, just yesterday 1iIn their
PowerPoint, Appellants raised yet another new argument. Now they
argue for the first time that the accessory building at 3021 15th
Street NE encroaches on the lot to the south of that property.
It"s not even clear that Appellants have standing to raise that
argument, because they don"t own that Ilot. Regardless, the
Department has not been given the opportunity to respond to that
argument or to file exhibits to rebut that argument.

For that reason, we request that the Board grant Ms.
Moldenhauer®s motion to strike.

CHAIRPERSON HILL: Okay. Thank you, Mr. Moeller.

Ms. Bolin, 1 know that this isn"t your job daily,
normally, but do you have a response?

MS. BOLIN: I do have a response. So with respect to
the Property Owners, the two issues raised, we believe those
issues were represented in our initial prehearing statement.
Over the course of the time between our first filing on October
22nd to our second TfTiling on February 19th, there were
developments i1n construction and even our understanding of what
the zoning administrator®s position was, because on October 22nd,

the same day as our filing -- that our initial filing was due to
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preserve our right to this appeal, that was the first day the
zoning administrator actually made herself available for a
meeting, and that was the first time she ever iIndicated to us
that she was departing from the plain language of the regulations
based on her sort of like institutional knowledge -- background
knowledge of the regulations.

So the i1ssues themselves have not really changed. The
record 1s more developed, and that"s why our briefing was amended.
And we believe that is allowed under Subtitle Y Section 302.13,
because we"re not actually adding an issue. The issue has always
been the placement of this structure. It"s just that we have
more facts, and we have a little bit more information. And we
didn"t have that in October when we had to file to preserve our
right. So there®s that issue.

DOB mentioned that they would be prejudiced if Section
302.13 was not enforced here. I would jJust say that"s not
actually accurate, because we put this information in the record
before either party filed their response. They had two weeks to
review it. So there®"s no real prejudice.

DOB also mentioned the encroachment being a new issue.
The encroachment is something that became apparent to us after
construction began. And to the extent that DOB argues that we
don®"t have standing for the encroachment issue, we do have our
own encroachment issue, but it is important for the Board, to be

able to enforce the regulations, to understand where this
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building is placed. And we"re just -- that"s the whole issue,
i1s where the building stands.

So -- and then 1 would just remind the Board also that
in our reply brief, which 1s filed on the docket"s -- BZA Exhibit
No. 17 at pages 2 through 4, we actually responded to these
arguments in writing, except for the one that the Board -- 1
mean, I"m sorry, except for the one that DOB just raised about
encroachment. That was a new argument.

CHAIRPERSON HILL: Okay. Thank you. 1Is somebody new
joined us? Is Mr. Kroll --

MR. KROLL: Yeah. 1 apologize. 1 was trying to get
my video working. Thanks for having me. 1°m Brent Kroll. 1™m
the husband of Claire King, Property Owner at 3020 15th Street
NE.

CHAIRPERSON HILL: Oh, gotcha. Okay. |1 got confused.
Okay, great. All right. Well, this hasn"t changed my opinion,
but I am going to go ahead and have an emergency closed meeting
just real quick to talk to 0Z legal, so we have a chance to, all
of my Board members, discuss this issue. And then we will come
back.

And so what 1"m going to do now is, as Chairperson of
the Board of Zoning Adjustment for the District of Columbia, iIn
accordance with 407 of the District of Columbia Administrative
Procedures Act, I move that the Board of Zoning Adjustment hold

a closed emergency meeting on 3/12/2025 to seek legal advice from
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our counsel on Case No. 21231, deliberate but not vote on Case
No. 21231. Is there a second, Mr. Vice Chair?

VICE CHAIR BLAKE: Second.

CHAIRPERSON HILL: The motion has been made and
seconded. Madam Secretary, could you take a roll call?

MS. MEHLERT: Please respond to the Chair®"s motion to
hold an emergency closed meeting. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIR BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Commissioner Wright?

COMMISSIONER WRIGHT: Yes.

MS. MEHLERT: Motion passes.

CHAIRPERSON HILL: Okay. As it appears the motion has
passed, 1 hereby give notice that the Board of Zoning Adjustment
will recess this proceeding at 3/12/2025 at 12:26 p.m. to hold a
closed emergency meeting pursuant to District of Columbia
Administrative Procedures Act. A written copy of this notice
will be posted in the Jerrily R. Kress Memorial Hearing Room at
this time.

Okay. Guys, we"re going to go to another room and then
we"ll come back. So just hang out.

(Whereupon there was a brief recess.)
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CHAIRPERSON HILL: Okay. I think 1 have everybody.
Madam Secretary, could you call us back in, please?

MS. MEHLERT: The Board has returned from its emergency
closed meeting with OZLD and i1s returning to Appeal No. 21231.

CHAIRPERSON HILL: Okay. Thank you. So we did all
have a chance to talk with OZLD, and 1 think in this preliminary
matter, | would not be in support of this preliminary matter. |
think that the Board should hear everything that i1t needs to hear
from the Appellant, and 1 think 1t will have an opportunity to
determine, if they do have any questions, what is or isn"t timely.
The Board also has the ability to waive anything in terms of the
timeliness nature, 1 believe, but that"s something that I can get
clarification on later. And then I do know that, in terms of
adding to the original argument or adding new items to the
argument, | guess, are, again, things that the Board might be
able to look at as we"re hearing -- as we"re going through the
application.

In addition to that, as | mentioned, the ANC supported
the application, and 1 believe supported the application the way
it was presented. And so it does turn into kind of when the
information was provided, and whether it was provided in a timely
nature for all of the parties to actually respond to. And 1|
think that in this particular case, all the parties have had an
opportunity to see everything and respond to everything. And so

I don"t necessarily think that that is an issue.
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However, 1 do believe that the Board will have a chance
to decide or determine what it thinks is or isn"t timely while
we"re hearing the case, and 1f the Applicant -- or, I"m sorry,
the property owner or DOB wants to point out at those particular
instances what they think is outside of the scope, then we can
also take that under consideration. But | believe that i1t would
be also not necessarily of use for the Board to spend the next
three hours trying to figure out what i1s or isn"t, and how the
timeliness of 1t all went, and 1t would be more efficient for
the Board to hear all of it and determine at a later time. So
those are my initial thoughts.

Mr. Vice Chair, do you have anything to add?

VICE CHAIR BLAKE: Mr. Chair, 1 would agree with you
that 1t is best to -- I"m not in support of the striking or
dismissing issues. | think we should hear it all out, and if
the Applicant -- i1f the Appellant or others would want to point
out areas that they think are untimely or may be affected at this
time as they go through, that would be fine.

And 1 also would indicate that in this role, the DC
Code has given the Board a little bit more latitude in deciding
appeals than other cases. That i1s by DC Code Section 6-64107,
in that we have the ability to see things, and if something comes
up that we wish to speak on, we certainly could. So I think in
that sense, given that latitude, we just hear it all, and then

at the end parse i1t out and decide where to go from there.
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CHAIRPERSON HILL: Thank you. And actually, this does
make me think of something that came up iIn conversation with
OZLD, wherein i1f the Board, during the course of an appeal, hears
something that i1t believes was iIn error, then i1t can act on that
and still possibly not agree with the argument that was in the
original appeal.
Mr. Smith, do you have any thoughts?
COMMISSIONER SMITH: No. 1 agree with the approach put
forward by Mr. Blake and will support not striking anything at

this particular moment and hearing the merits of the case as

presented.
CHAIRPERSON HILL: Thank you.
Commissioner Wright, do you have any thoughts?
COMMISSIONER WRIGHT: No. 1 agree. 1 am not in favor
of the motion to strike. 1°d like to hear all the information

and make decisions based on everything presented, obviously with
the Property Owner and their representatives and Department of
Building given opportunities to respond and speak up on their
perspective on things. But |1 don"t want to support the motion
to strike at this point.

CHAIRPERSON HILL: Okay. Thank you. 1"m going to go
ahead and make a motion to strike the motion -- I"m sorry. [I™m
going to make a motion to deny the motion to strike the various
arguments that were put forward and ask for a second. Mr. Blake?

VICE CHAIR BLAKE: Second.
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CHAIRPERSON HILL: The motion"s been made and seconded.
Madam Secretary, i1f you could take a roll call, please.

MS. MEHLERT: Please respond to the Chair®"s motion to
deny the property owner®s motion to strike. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIR BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Commissioner Wright?

COMMISSIONER WRIGHT: Yes.

MS. MEHLERT: Staff would record the vote as four to
zero to one to deny the motion to strike filed by the Property
Owners on the motion made by Chairman Hill and seconded by Vice
Chair Blake.

CHAIRPERSON HILL: Okay. Ms. Bolin, can you hear me?

(No audible response)

CHAIRPERSON HILL: Okay. So Ms. Bolin, now we"re going
to hear your testimony, and then there will be questions and
answers. Oh, sorry. Mr. Blake, do you raise your hand?

VICE CHAIR BLAKE: I think we had the DOB motion to
dismiss. Did we address that?

CHAIRPERSON HILL: Did they put in a -- I don"t think
they put in a formal motion, but I can go ahead and -- Mr.

Moeller, you"re speaking, but | can"t hear you.
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MR. MOELLER: 1 beg your pardon. No, the Department
of Buildings did not put enough formal motion. We just requested
in our prehearing statement that certain arguments be excluded,
but 1t was not a formal motion.

CHAIRPERSON HILL: Okay. Thank you. All right. So
Ms. Bolin, so whatever amount of time you get is the same amount
of time everybody else gets, more or less, right? So you"re
setting the bar here. Do you kind of know how long you may need?

MS. BOLIN: I would ask for maybe 20, 25 minutes --

CHAIRPERSON HILL: Okay.

MS. BOLIN: -- to present.

CHAIRPERSON HILL: Yep. That"s great. |If you get to
around that time -- you take your time. This isn"t your job.
But if you can keep it around that time, that is way better than
many other people have done In your situation.

MS. BOLIN: Okay.

CHAIRPERSON HILL: So I will go ahead and let you --
I"m going to start the clock. Mr. Young already has 25 minutes
up there. But again, don"t feel crazy pressure. |If you get to
30, that"s okay.

MS. BOLIN: Okay. And does -- Mr. Young, do you provide
our demonstrative slides? They were on -- | provided them by
email and they"re on the record.

CHAIRPERSON HILL: Yeah. He"ll put them up there when

you“re ready.
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MS. BOLIN: Okay. [I"m ready whenever.

CHAIRPERSON HILL: Mr. Young, which exhibit are they
in? Oh, wait a minute. Number 20. Okay.

MS. BOLIN: Thank you very much, Mr. Young.

So good afternoon. So my name is Courtney. 1 have
William next to me, and we"re here about the appeal that we filed.
We are not the Property Owners that the permit issued to. We"re
the next-door neighbors. If you would mind going to the next
slide, please.

So we own this little green house right here. It"s
1507 Irving Street NE. We bought a little over three and a half
years ago. We love our neighborhood. When we bought, one of
the things we really like -- love about our house is that we have
a great yard. We have a lot of privacy in this house, and we
have a really great community around this house. When we bought,
this is sort of -- we didn"t have a great picture of the garage
that was demolished.

But on the picture on the left, you can see this is the
front of our house, and you can see this -- there®s a little tiny
bricks -- sliver of a brick structure. And that®"s actually the
wall of the garage that faced our driveway. And on the picture
to the right, we"re standing in the backyard. You can see some
gardening happening right there. And you can also see this
garage. It was an old structure, as clay block, 1 think is what

it was described as. And it was very close to our property line.
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But i1t had been there, and we bought knowing It was there. It
was iIn disrepair. It had been an eyesore, but 1t was there. IFf
you"d mind, go to the next slide.

So this i1s the plat from 3021 15th Street, and the
reason that we included 1t here -- this i1s the plat for the
existing garage. | know DOB mentioned there was a wall check
later, and we" 1l get to that, but this i1s the plat when the garage
was still standing. And you can see that the garage -- so we
tried to make it bigger, but you can see the garage -- the wall
that"s oriented on the screen to the left, that"s the wall that
would be facing our driveway. And then at the bottom, that area
that we"ve highlighted in red, that was the wall that faced our
other neighbors, 3019 15th Street. That"s their side of the
property.

But what we want to point out is that the garage
actually -- it actually extended over the property line as it was
originally built. It was not on its -- on the 3021 15th Street
neighbor®s property. It was probably, | would say -- it"d been
there a long time, but it wasn"t fully on their property. Next
slide, please. 1°m sorry. |I"m getting over a cold.

This is a copy of the building permit. And the building
permit has a description of the work that is being planned. 1It"s
the same description of work that was provided in the neighbor
notification letter that was sent to William. 1 was not provided

a neighbor notification letter, which under the regulations, 1 --

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

79
as a joint property owner, 1 should have also received a letter.
So that"s 1ts own issue.

But this building permit and the notification letter,
the way that they described the work to us was that the existing
clay block and brick garage was in need of repair. And it does
say that it"s going to be rebuilt in place and that i1t"s going
to have some kind of second-story addition. But we always thought
of this as being a repair project. In a sort of a passing
conversation we did have with our neighbor, Mr. Kroll, he
mentioned that they would be renovating the garage. In our minds,
this was always to renovate and repair the garage. Next slide,
please.

And we wanted to point out, this is another -- this is,
I think, what we had in our minds was going to be happening next
door. So this is a few blocks away from us. I walk by it
whenever 1 walk our dog. And this is a house that"s got an old
garage. You can see what they did is take a flat roof and they
made 1t angled. They installed some windows, and they converted
it into an accessory building -- accessory apartment. It"s much
smaller in scale than the homes around it. It backs up to an
alley. On the other side of the alley, there is a church. So
this is sort of what we had 1n our minds was going to be happening.
Next slide, please.

Okay. So we were really surprised when construction

actually began, because | believe 1t was around the middle of
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September -- one day 1 came home from work and the garage was
gone, which was very surprising to us because i1t didn"t line up
with what we thought was happening. So the thing 1 want to point
out here 1s -- so the on the left side, that"s our driveway.
That"s the back of my car. You see the side of our house, and
you can see where the garage used to be. And there i1s a wall
that"s left standing. That wall i1s actually -- 1t"s part of the
garage that"s sitting on our other neighbor®s property. And then
you can see on the right where they completely dug out and removed
the foundation for the garage that was there. |If you go to the
next slide, please.

So about this time, we realized we did not understand
what was really going on. This was not a renovation project like
we thought. So we tried to view the permit materials. And when
we went online to view the permit materials, they were not
actually publicly available through e-records. We had to reach
out to the Department of Buildings. And it took a while for the
issue to be resolved. 1 think that we reached out to them in
mid-September. We were able to view the permits at the end of
September.

At the end of September, when we saw what was in the
record for the permit issuing, we felt pretty strongly there had
to be some sort of mistake, because even the proposed site plan --
the architect pointed out that -- we looked at everything, and

we read the regulations and even the -- excuse me -- the
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architect™s plans indicated that the garage that was there was
not compliant under the current regulations. He pointed to, 1
think 1t was, Subtitle C Section 202, maybe point 7. And so it
looked like they were relying on the age of the garage to allow
them to build so close to our property line. We looked at the
regulations more, and we thought there had to be a mistake.

We reached out to the Department of Buildings multiple
times. After a couple calls, we were sort of pushed through to
a zoning technician. 1 think his name was Mr. Andino. He was
very nice. Whenever we explained what was happening, he pulled
up the permit materials. Also, | thought once he understood what
we were saying, | thought maybe he thought there was an was an
error. He pushed that up to his supervisors. 1 believe that
included Ms. Vitale, and of course the zoning administrator. And

then we received correspondence from the zoning administrator.

And the correspondence is fairly bare. It"s in our Appellant®s
statement at BZA Exhibit No. 11. It didn"t give a lot of
information.

We kept going back and forth with Zoning, because we
really were trying to understand this issue. And then iIn the
process of doing that, we realized that our appeal deadline would
be October 22nd, because of the timing of this permit iIssuing.
So that was just three weeks after we were able to view the
permits for the first time.

I believe it was around October 17th when we figured
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out that the deadline to file an appeal was the 22nd. And we
met with our neighbors at 3021 15th Street the next day. We said
we thought there had been a mistake. We told them that the zoning
administrator -- we had been In contact and that the zoning
administrator disagreed with us, but that we really felt like
there had to be some sort of mistake here.

At that point, we realized that they -- i1If there was a
mistake, 1 don"t think they intended -- | don"t think that our
neighbors intended to put us out as much as they did. We offered
at that point to help pay for the cost to file an amended permit
and try to avoid going through the appeal process.

The next day, our neighbors came back and said they
weren”t interested because changing the location of the structure
would impact their own driveway and their own yard. So they
just -- they weren"t interested in going through that. We then
filed the appeal on the 22nd. And then after filing the appeal,
construction began -- or the framing out and pouring of the
foundation, everything like that, began. |If you go to the next
slide, please.

So this is some of -- this is the, 1 think your magic
words are, undue impacts on us that this construction has had.
So these four photos going from left to right, that®"s our guest
bedroom window. And it used to be when we would open that window,
we would see -- the bottom half would be the side of the garage.

The top half would be the sky. Now when we open that window, we
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just see the side of the new structure. And there are also
windows facing into our home on the side of the structure.

The next photo over is our living room window. That
window, we used to just see the sky and some trees i1n another
neighbor®s yard, and now we just see the wall of this new
building. The next photo over i1s one of the windows for our
master bedroom. When we look out that window now, we see the
side of this building. And then the last photo is a side of a
small addition on the back of our home. 1t"s like a sunroom.
And when we look out those windows, we just see the side of this
new addition. 1It"s very, very close to our property. It"s made
our house a lot darker, and we really lose a lot of privacy. We
lose a lot of privacy right now because there are construction
workers next to our house, but in the future, we still lose a
lot of privacy because there are windows that face directly into
the bedrooms, the living room, and the sunroom of our home. Next
slide, please.

In addition to the light, we had our own sort of
property damage happening. So what ended up happening, and you
can see it here, when demolition was ongoing throughout our
home --

MS. MOLDENHAUER: Chairman Hill, I"m just going to
object for the record. Any representation regarding property
damage i1s not within the jurisdiction of the Board and is not

subject to the zoning regulations.
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CHAIRPERSON HILL: Okay. Ms. Moldenhauer. It"s noted,
and we"ll determine, 1 guess, later what we think Is or iIsn"t
affected, whatever, required. Go ahead, please.

MS. BOLIN: And i1f 1 just may quickly respond to that
objection. The zoning regulations allow the Board to consider
any information that could be relevant, and something that we
learned throughout this time was that, for us -- so we weren"t
actually allowed to stop to ask for a stop work order to work
through the electrical issue, because we could not get Department
of Buildings to come out during the demolition. So we actually
called for a building iInspector, because that would allow us to
have a stop work order in place when we were trying to figure
out the electrical issue. DOB, I don"t think they were able to
send someone out until two days after we started having very
scary electrical issues. By that point, demolition was not
happening at that --

CHAIRPERSON HILL: Okay. Ms. Bolin, I1"m sorry. I™m

just going to interrupt you one second. | mean, the Board"s been
here -- 1"ve been here eight years now, right? And so I do know
what is zoning and wasn"t -- isn"t zoning. And so as we kind of

are going through this, the Board will be able to determine what
IS or isn"t zoning IisSsues. So please go ahead with your
presentation. You®re at 12 minutes now, and I only note that --
and 1 don"t want to go back and forth with some of these kind of

issues.
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To me, the meat of your presentation kind of starts at
slide 19. But you can go ahead and please continue to move
through this. And when you get to the zoning issues, we"ll be
having a lot of questions, | believe. And so please continue.

MS. BOLIN: Okay. Thank you very much. Okay. So
we"ve had a lot of property damage happening. In addition to
electrical issues, we had two windows break in the same week.
Next slide, please. We"ve also had intentional property damage.
The workers wrote on our fence. This is actually pretty large
writing. We -- so intentional. And then next slide, please.

We"ve also had a lot of trespass issues. Because they
don"t have enough side-yard space to perform the work, they have
been on our property a lot. They have used our driveway without
our permission pretty consistently. We were kind of laughing a
little bit because earlier today they were iIn our driveway
uninstalling the scaffolding. So --

COMMISSIONER SMITH: Mr. Chair.

CHAIRPERSON HILL: Go ahead, Mr. Smith.

COMMISSIONER SMITH: Yeah. 1 want to reiterate what
what you had stated and what Ms. Moldenhauer stated. A lot of
these last three slides relate to construction management, which
aren”t the purview of the Board to -- they®re not zoning concerns,
unfortunately. So 1 would attempt to tailor it, especially if
you have additional slides that relate to construction management

in this particular nature, i1f the contractors may have done
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something on your property, I1If it"s something related to an
electrical permit, that is not the purview of this Board. So
they wouldn"t be germane to this argument -- to the argument
you"re attempting to make.

MS. BOLIN: Thank you.

CHAIRPERSON HILL: And I guess I"m going to push back
a little bit on some of this stuff. 1 also would just like to
hear what"s going on, and so 1 do think that we can go ahead and
let -- anyway. So please go ahead and move through vyour
presentation, Ms. Bolin.

MS. BOLIN: Sure. And part of the reason, 1 think,
that we want to emphasize these things is because of the location
of the building. And zoning does touch on where you place a
building. And because the zoning administrator didn"t enforce
the setback requirements, we think that a lot of these issues
could have been avoided by zoning, because these 1Issues are
proximity issues. But I"1l continue.

CHAIRPERSON HILL: Yeah. Ms. Bolin, what Mr. Smith is
saying is also accurate. They are construction issues. And so,
again, the meat of your presentation for the zoning stuff really
begins on 19. And so that"s why 1 keep on bringing you back to
that issue. But --

MS. BOLIN: Okay.

CHAIRPERSON HILL: -- please go ahead.

MS. BOLIN: 1If we could jump ahead, then, to just slide
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16 first. Keep going, please. Keep going, please. So this is
the slide before 16. It is just showing you the location at this
time. And then can you go to the next slide, please?

One thing I wanted to point out here before we go to
slide 19 i1s that this -- so the issue -- or I"m sorry -- the
photograph on the left, that building -- or that photograph was
taken on November 5th. And you can see that the building is
framed out. And then in front of the framing, you can see what
was the side of the garage. And that was left in place, | assume,
to serve as sort of a wall between the properties. And the photo
on the right, that was taken on January 18th. And what you can
see is after framing it out, they actually put that wall under
roof. 1 just want to point that out. Next slide, please.

I would like to talk about the encroachment issues,
just --

CHAIRPERSON HILL: I think maybe, Ms. Bolin --

MS. BOLIN: Okay.

CHAIRPERSON  HILL: -- the encroachment isn"t
necessarily within our purview. And also the Property Owner that
you"re speaking about isn"t here i1If you"re talking about the
encroachment on that line. And so | think, again, iIf you want
to move to the next slide, you™ll be starting to begin your zoning
discussion.

MS. BOLIN: And one more slide, please, the much-

anticipated slide number 19. Okay. So this is where our argument
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begins. So when we read the regulations and what the ANC agreed
with us on, in Subtitle D you have a number of chapters. In
Subtitle D, Chapter 2, that is where you go to when you want to
build a principal building. And then 1f you want to have a
secondary building on your lot, that"s okay under the zoning
regulations, that you go to subchapters -- I mean, I"m sorry --
you go to Chapters 2 and Chapter 50. You look to both of those
chapters when you"re adding a secondary building. Go to the next
slide, please.

In Chapter 2, there are a few provisions that we wanted
to highlight. So one of them is that under Section 208.2, it
says, "all detached buildings shall have side yards of eight
feet”. And then 208.6 says that side yards cannot be eliminated.
And then 208.7 says that when you have an older structure, it
can have a nonconforming side yard and be repaired, but that the
minimum side yard needs to be at least five feet. Okay. Next
slide, please.

In Chapter 50, when you look to the provisions
governing side yards, there are a few things in Chapter 50 that
we thought were important to include here. So one is that the
5001.1 says that you apply Chapter 2 except where Chapter 50
specifically modifies or creates a conflict with Chapter 2. So
it"s not —- it doesn"t supplant or fully replace Chapter 2. You
still have to look at it.

And then there are two provisions that deal with side-
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yard modifications In Chapter 50. 5005.1, it deals with when you
want to build your accessory building, other than a shed, next
to the home. And in that instance, what this chapter -- or what
this provision actually does 1is i1t expands the side-yard
requirement on the building between the home and the accessory
building to ten feet, and then it adopts the same required side
yard, the eight foot on the other side. So i1If you build to the
side of your building between your adjacent lots, you would always
have at least eight feet. Next slide, please.

Part of why -- or the way that we read Chapter 2, and
what we were hoping to get a little bit of a response from DOB
in their response brief, was about the provision for detached
buildings. So DOB, when they were explaining initially -- or
sorry —-- the zoning administrator initially was saying that 208.2
only applies to detached principal buildings. 208.2, though, is
actually broader. 1t says it applies to all detached buildings.
So all detached buildings have to have at least eight feet of
side vyards. And the zoning administrator said that detached
buildings can only be principal buildings. And we thought that
was -- It didn"t match with the definitions iIn the regulations.

But the zoning administrator also was inconsistent. So
in other instances, we"ve seen where they“"ve used detached
buildings to describe accessory buildings. So this i1s a email
and a different permit that we found, where you can see they"re

calling a garage a detached building. Next slide, please.
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Okay. So part of what"s important, 1 think, is that
we keep going back to Chapter 2, because there"s only -- sorry.
In Subtitle D, Chapter 50 only modifies -- specifically
modifies when you build beside the home. 1t doesn"t provide
any specific modifications for when you build behind the home.
It also 1s 1mportant In -- in that iInstance, since there"s no
conflict or specific modification, you would go back to Chapter
2. And Chapter 2 provides that all detached buildings have
eight-foot side yards, and whenever we look there, we don"t --
it"s not detached principal buildings. It"s just detached
buildings have to have side yards.

From there we went back to Subtitle B. That"s where
the definitions are provided. In Subtitle B, detached
buildings, they"re not limited to principal buildings.

Detached buildings are defined as buildings with freestanding
four walls. There®s no support to read out completely any
side-yard requirement that we can find. We"ve done a lot of
research on this, and we just don"t see it anywhere. The
regulations as they"re written -- the plain and ordinary and
the defined meanings say that all detached buildings have side
yards.

The zoning administrator and DOB is saying that
accessory buildings cannot be -- they"re not considered
detached buildings, so they don"t have side yards. And they"re

also saying that because of that, side yards are -- the yards
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only are oriented around the principal building. So their
position is that because this ADU i1s to the rear of the
principal building, that there"s no yards requirement because
It"s not a detached building.

I don"t see any support for that in the regulations.
But I want to point out, even If that were correct, we really
don"t think 1t Is, but even If 1t were, this should not -- this
permit should never have issued as a matter of right. And
that®s really the problem, is the issue doesn®"t -- a matter of
right, didn"t go through the special exception process.

This slide, we"re pointing out whenever -- to build
an accessory building in a detached building, you have to
comply with Subtitle U"s requirements. One of those
requirements in Chapter 253.8 is that the building has to have
permanent passage. Under the zoning administrator®s
interpretation, a side yard can only be the size of the home.
So the way that this would have to work to go without a special
exception would be that the home has permanent passage, eight
feet or more in width, through the side setback of the
principal building.

And so that"s -- from the ADU at the -- the ADU in
the bottom-left corner, you can see that -- it"d be the line
going across the bottom of the diagram, is where the side yard
would be under Department of Buildings® interpretation. And

there®s actually not permanent passage there, because in the
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box on the right, that"s a retaining wall. And there"s no
way -- | think DOB pointed out that the purpose of permanent
passage iIs for an ambulance or a response vehicle to be able to
get to the ADU. So there"s no way for a vehicle to actually
pass through the side yard, because there are retaining walls
that block their passage. So just for that reason alone, this
should not have issued as a matter of right under our plan
reading, or even under DOB -- the zoning administrator®s
interpretation. 1 just want to point that out. And then the
last -- next slide. 1™"m sorry. Next slide. Thank you.

This creates a problem for a lot of reasons, because
the ANC, especially, were pretty concerned when we started
explaining what we saw as problems. Once you say that
accessory buildings in a back yard can be placed all the way up
to the property line -- regardless of construction, this is
just it"s problematic, because it actually would impact the
ability of residents to use their property fairly. Because you
could have a last builder not actually be able to construct an
accessory building, because other people built first and they
built all the way up to the property line. So they would be
crowded out, and in addition to that, to maintain these things,
people would pretty consistently be on their property.

CHAIRPERSON HILL: Ms. Bolin, 1 got to tell you, 1
think this stuff doesn”t necessarily apply to us.

MS. BOLIN: Okay. And then the last slide iIs just
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showing that if you read the regulations and apply the plain
meaning and you say that there i1s a setback requirement, then
there 1s equal land use and i1t"s a lot more equitable. And so
we would ask that the Board -- that the Board reverse the zoning
administrator®s interpretation and revoke the permit and require

the Applicants to go through the special exception process. Thank

you.
CHAIRPERSON HILL: Okay. Thank you, Ms. Bolin.
All right, so let"s see. So what 1"m going to try to
do is see, first, if people have questions. 1°m going to go --

try to do this a variety of different ways. And 1 think in this
particular case, 11l go with questions from the Board, then
questions from DOB, then questions from the Property Owner, if
you all have any. Me personally, 1"m kind of waiting to hear
everything from anybody before 1 have questions, but that"s just
me .

So do my fellow Board members have any questions of the
Appellant?

COMMISSIONER SMITH: 1 don"t have any questions right
now .

CHAIRPERSON HILL: Okay. And by the way, the Board
members can raise their hand at any time. So let"s see, the next
I have is, does DOB have any questions?

MR. MOELLER: Yes, Mr. Chairman. We do.

CHAIRPERSON HILL: Okay, great, Mr. Moeller.
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MR. MOELLER: Ms. Bolin, good afternoon. Ms. Bolin,
you stated in your amended statement that the accessory building
on lot 22 i1s, quote, "inches away,' close quote, from your side
lot line. And you have also stated that the accessory building
iIs at your side lot line. 1 do not believe, however, and please
correct me 1f I"m mistaken, that you have filed in the record a
precise measurement of the distance between the east wall of the
accessory building and your side lot line. For this reason,
yesterday afternoon DOB filed BZA Exhibit 21. Would you pull
that up, please?

CHAIRPERSON HILL: Hold on a second, Mr. Moeller.
Before you pull it up, Mr. Young, let me pull it up. Which
exhibit, Mr. Moeller?

MR. MOELLER: 21.

VICE CHAIR BLAKE: The wall check.

CHAIRPERSON HILL: The wall check. Okay. Go ahead,
Mr. Young.

MR. MOELLER: Ms. Bolin, this is a wall test report
prepared last December --

CHAIRPERSON HILL: Hold on, Mr. Moeller. He"s pulling
it up.

MR. MOELLER: Okey doke.

CHAIRPERSON HILL: 21.

MR. MOELLER: Okey doke.

CHAIRPERSON HILL: What*s your question, Mr. Moeller?
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MR. MOELLER: So this i1s a wall test report prepared
last December, which indicates that the distance between the east
wall of the accessory building and your side lot line iIs two
feet. So do you agree that this wall test report provides an
accurate measurement of that distance?

MS. BOLIN: So this wall check report is somewhat
accurate. The two feet, that i1s not including the eaves, just
the wall. And we actually had our own survey done, and that is
in the record. 1It"s at our Appeal Exhibit No. 108. And 1 believe
that is on the BZA"s Docket 11-B7. So we had that done because
we were actually a little confused ourselves. So the 2 feet,
that®"s within an inch of what we think i1t should be from the
wall. That doesn"t include the roof overhang. The roof overhang
actually gets i1t even closer to us. 1It"s probably closer to 16
inches.

And let me explain to you why there was a little bit
of confusion here for us. So the Property Owner®s architect, the
proposed site plan -- and that"s included in our Exhibit 1 at
page 3. That plan, it"s very small, but it actually says that
there®s one foot, two Inches and a quarter in between the proposed
new wall of the building and our property line. Initially we
thought that that was accurate, that the wall of the new building
was about 14 inches away from our property line. We"ve since
double checked this, and we do understand that the wall is about

24 inches. That doesn®t include the overhang from the roof.
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CHAIRPERSON HILL: Ms. Bolin, 1"m going to stop one
second. So the answer, 1 guess, Mr. Moeller, iIs that she kind
of believes that the wall check is accurate, but that the eaves --
you®"re not taking into account the eaves. That"s the answer.

MR. MOELLER: Understood. 1 will ask Ms. Vitale whether
a wall check 1s taken --

CHAIRPERSON HILL: Give me a second, Mr. Moeller. You
can"t ask Ms. Vitale, I don"t think, yet. She has to give her
testimony first, but I"m not sure.

MR. MOELLER: Well, then 1 will clarify for Ms. Bolin
that a wall check takes a measurement from a wall, not from an
overhanging eave of a roof. 1 think that might be the source of
a little bit of confusion.

Ms. Bolin, can we turn to your Exhibit 1? BZA Exhibit
11-A -- your Exhibit 1 at page 3, and this is the proposed site
plan for the project on lot 22.

MS. BOLIN: Okay.

CHAIRPERSON HILL: Hold on. Hold on. BZA which one?
11-A?

MR. MOELLER: 11-A, Appellant®s Exhibit 1, page 2.
One more page. Very good. Thank you.

So Ms. Bolin, the property line that separates your lot
9, which faces north and fronts on Irving Street, that separates
your lot from lot 22, which fronts on 15th Street, now that

property line is your side lot line; is that correct?
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MS. BOLIN: What 1 think you®"re probably describing is
yes, my side lot.
MR. MOELLER: That i1s your side lot line. Now, is that
property line also the rear lot line of lot 227?
MS. BOLIN: IT you are measuring from the principal
building, that lot line is to the rear of the principal building.
MR. MOELLER: No, 1"m just asking -- 1"m not asking
about the relationship of the principal building to the accessory
building. 1°"m asking about the lot. Now this lot i1s 115 feet
wide by 50 feet -- I"m sorry -- 115 feet in length and 50 feet
wide. So again, that property line that separates lot 9 from
lot 22, that®"s your side lot line. And I"m wondering if you
agree that that is the rear lot line of lot 22, of your neighbors.
MS. BOLIN: So I guess I would say that 1 don"t agree
and 1 don"t disagree, partially because when you go to the

definition sections in Subtitle B and you look for rear yard and

rear lot line -- and even 1 believe you cited me in your brief
to Subtitle C where the rules of rules of measurement are. In
Subtitle C, the rules of measurement -- 1 apologize. Let me just
make sure.

CHAIRPERSON HILL: That"s okay. Mr. Moller.
MR. MOELLER: This --

CHAIRPERSON HILL: Mr. Moeller --

MR. MOELLER: This --

CHAIRPERSON HILL: Mr. Moeller? Mr. Moeller? So you
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are now starting, In my opinion, to start to make an argument as
to how you -- can you hear me?

MR. MOELLER: Yes, sir.

CHAIRPERSON HILL: As to how you"re right, okay? If
you"re going to try to do your -- i1f you"re going to try to
present your case through Q and A, this i1s going to take a long
time.

So what the question was, Ms. Bolin, i1s whether you
think that that is your neighbor®s rear yard line or your side
yard line. And 1 don"t know what your answer is. Do you have
an answer?

MS. BOLIN: 1 do have an answer. So | agree that it"s
my side lot line. And | agree that it is one of the rear lot
lines for lot 22. What I was just going to say is that in the
regulations -- the regulations say there can be more than one
rear lot line. And so that orientation is from buildings on the
lot. So it is the rear lot line oriented to the principal
building, and 1t"s the side lot line oriented to the new accessory
apartment.

MR. MOELLER: So it"s both a rear lot line and a side
lot line?

MS. BOLIN: That"s correct, under my reading of the
regulations and the definitions. The yards are tied to the
buildings, not necessarily the lot.

CHAIRPERSON HILL: Mr. Moeller, 1 think, again, unless
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you have specific questions, | don"t think making your case
through Q and A to this Applicant is the way to go. And so
possibly you should have your -- 1 mean, i1If you really have
specific questions to ask this Applicant, otherwise, 1°d like to
hear your presentation, which 1 think, and I"ve seen the slide
deck, seems to get to all the points. And then the Board 1is
going to determine whether or not we like their argument or your
argument. But do you have any other specific questions for this
Applicant?

MR. MOELLER: 1 do. Maybe she can at least tell me if
she agrees that this accessory apartment is in the rear yard and
not in the side yard --

VICE CHAIR BLAKE: Same question.

MR. MOELLER: -- of lot 22.

VICE CHAIR BLAKE: Same question. It"s the same
question.

MS. BOLIN: That feels like the same question to me.

MR. MOELLER: No, no. No, It isn"t.

CHAIRPERSON HILL: It doesn"t matter. I don"t know
what to do again. 1"m looking at my Board --

MR. MOELLER: I"m not sure -- I"m not sure 1°"m making

much progress with my questions to Ms. Bolin.
CHAIRPERSON HILL: Well, it seems you"re trying to get
her to believe your argument. And so you®re trying to --

MR. MOELLER: Yes. That is correct.
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CHAIRPERSON HILL: You®re trying to get us to believe

your argument.
MR. MOELLER: No. 1"m just trying to get Ms. Bolin --

CHAIRPERSON HILL: Yeah, but i1f she agreed with your

argument --

MR. MOELLER: -- to have a better understanding of the
regulations.

CHAIRPERSON HILL: -- she wouldn"t be here iIn the first
place. Okay.

MR. MOELLER: Well, if the Board prefers, 1 can go
straight to the examination of Ms. Vitale.

CHAIRPERSON HILL: I mean, I want to -- next time | get
to the legal department, 1°d like to figure out how I get to do
this in a more effective manner. The Q and A always ends up just
getting totally sideways, but 1 have to do it in the regulations.
Usually, 1 would rather hear everybody®s presentation, then
everybody can ask questions. That to me is more efficient, but
apparently 1"m not allowed to do it that way. So I"m not trying
to move this along any other way, because apparently it"s going
to take six hours.

Mr. Moeller, do you have any other questions?

MR. MOELLER: Just two questions. Ms. Bolin, you met
with the ANC 5B on February 19, where you presented your case in
support of your appeal. Were the property owners of lot 22

present at that ANC meeting?
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MS. BOLIN: So 1t was -- there was proper notice
provided --

MR. MOELLER: No, no. That wasn"t my question. Please.
Were they present?

MS. BOLIN: But what 1 was going to say iIs i1t was
noticed -- the thing about 1t 1s on those meetings, people come
in —-

CHAIRPERSON HILL: That"s okay. That"s okay. We"re
just going to move through this slowly. So Ms. Bolin, were the
property owners of lot 22 at the ANC meeting? And I guess the
answer IS no.

MS. BOLIN: [I"m assuming the answer is no, but what I
wanted to say is 1"m not actually sure, because when people call
in, it says iPhone.

MR. MOELLER: Well, let me then ask you --

CHAIRPERSON HILL: Mr. Moeller. Mr. Moeller. Mr .
Moeller. Give me a second. So you don"t know if they were there
or not at the ANC meeting, because you can"t see the other people
that are on the ANC meeting. Is that what you"re trying to
answer, Ms. Bolin?

MS. BOLIN: Yes, I guess I°'m saying that they -- |
don®t believe they were there, but I wouldn®t be --

CHAIRPERSON HILL: 1It"s okay.

MS. BOLIN: -- 100 percent sure.

CHAIRPERSON HILL: It"s okay. When I attend my ANC
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meetings, as I"m sure all of us attend each one of our ANC
meetings every single month, 1 don"t see the other people iIn the
hearing. So what"s your next question, Mr. Moeller?

MR. MOELLER: Okay. Mr. Chairman, this i1s my last
question for this witness. Did the property owners present to
the ANC? Now you were there for the entire meeting. |If they
were there --

CHAIRPERSON HILL: Okay.

MR. MOELLER: -- did they present?

CHAIRPERSON HILL: Okay.

MR. MOELLER: Did they make a presentation to the ANC?

CHAIRPERSON HILL: Okay. Mr. Moeller, I"m not exactly
sure what this line of questioning is about, but nonetheless, Ms.
Bolin --

MR. MOELLER: Well, 1 can explain it for you.

CHAIRPERSON HILL: Ms. Bolin, Ms. Bolin -- 1 don"t need
it right now. You"re going to do your presentation in about
three minutes, or however long Q and A goes on with Ms.
Moldenhauer.

So Ms. Bolin, do you know if the property owners gave
a presentation at that ANC meeting?

MS. BOLIN: The property owners did not present at the
February 19th, 2025, ANC meeting.

CHAIRPERSON HILL: Okay, great. Thank you. Okay.

MR. MOELLER: Thank you for that direct response.
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CHAIRPERSON HILL: Thank you. All right.

Ms. Moldenhauer, do you have any questions?

MS. MOLDENHAUER: With your 1indulgence, 1 have two
questions.

CHAIRPERSON HILL: Great.

MS. MOLDENHAUER: Start off with the ANC. My clients
were not at the ANC meeting --

CHAIRPERSON HILL: AIll right. Hold on. Are you asking
her? The ANC"s not here.

MS. MOLDENHAUER: 1"m asking her and -- yes. 1"m asking
the Appellant a question.

CHAIRPERSON HILL: Okay.

MS. MOLDENHAUER: 1"m framing my question. 1 just have
two questions.

CHAIRPERSON HILL: I understand. 1 just thought you
were asking a question to the ANC. So that"s why 1 got confused.

MS. MOLDENHAUER: No, the ANC 1is not here, 1is my
understanding.

CHAIRPERSON HILL: Correct.

MS. MOLDENHAUER: My clients were not at the ANC meeting
that you presented this case at. And based on the transcript, a
question was raised about whether the Property Owners were there.
And i1s It true that you said there was no point in hearing from
the Property Owners at that time?

MS. BOLIN: That"s not actually accurate.
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MS. MOLDENHAUER: I"m taking this from the video
transcript. Did you discourage the ANC from delaying or waiting
for Property Owners to weigh 1n?

MS. BOLIN: That"s not entirely accurate. So when the
ANC voted -- because we were asking for ANC support, one ANC
member, Ra Amin, he asked 1f the ANC had heard anything from the
from the Property Owners. They had not. But the ANC -- actually,
another ANC member pointed out, because there"s no special
exception here, that they didn®"t have to present this to the ANC.
And the issue was that, because we had a new ANC come -- our
single-member district ANC was new iIn January. The first time
we could bring this before the ANC was in February. And at that
point, because our deadline was so close, we -- there had been
proper notice. Everything was done according to ANC rules.

The Property Owners could have attended just the same
as us. So the issue came down to, had the property owners
presented anything to the ANC on this. We didn"t know -- like,
we didn"t know if they had been in contact with the ANC
individually. The ANC said they had not, and the ANC also said
that, because this wasn®"t a special exception, it wasn"t really
the process.

CHAIRPERSON HILL: Okay. Okay. So they weren®t there.
And as far as you"re saying, you didn"t encourage them, that they
didn"t matter that they were there?

MS. BOLIN: 1 think --
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MS. MOLDENHAUER: I think the Chair got that correct.
Next question. Under Subtitle D, which you have on your
PowerPoint slide on page 20, and you"ve been focusing on this,
does Subtitle D Chapter -- Section 200 and 208.2, does it have
the word 'accessory building"?

MS. BOLIN: 1t has the word "detached building".

MS. MOLDENHAUER: That"s not my question. Does it have
the word "accessory building,"™ yes or no?

MS. BOLIN: It also doesn"t have the word "principal
building.”

MS. MOLDENHAUER: 1 --

CHAIRPERSON HILL: Okay. That"s okay.

MS. MOLDENHAUER: 1°m not going to --

CHAIRPERSON HILL: We know the answer iIs --

MS. MOLDENHAUER: Yes or no, does it have the term
"accessory building” as defined in the definitions? Does it have
that term, "accessory building"?

MS. BOLIN: It does not have that term.

MS. MOLDENHAUER: No other questions, Chair.

CHAIRPERSON HILL: Okay. Thank you. Okay. Huh. Okay.

So DOB is going to go next. And I didn"t think I was
going to do this, but I want to talk to 0Z Legal. So if my fellow
Board members will indulge me, 1"m going to make another motion.
Not a motion. [I"m going to go try and talk to somebody. Okay.

As Chairperson of the Board of Zoning Adjustment for
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District of Columbia, In accordance with 407 of the District of
Columbia Administratives Procedures Act, 1 move that the Board
of Zoning Adjustment hold a closed emergency meeting on 3/12/2025
for the purposes of seeking legal counsel on Case No. 21231,
deliberate upon but not vote on Case No. 21231. Is there a
second, Mr. Vice Chair?

VICE CHAIR BLAKE: Second.

CHAIRPERSON HILL: Thank you.

Madam Secretary, the motion has been made and seconded.
Could you please take a roll call?

MS. MEHLERT: Please respond to the Chair®"s motion to
hold an emergency closed meeting. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIR BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Commissioner Wright?

COMMISSIONER WRIGHT: Yes.

MS. MEHLERT: Staff will record the vote as four to
zero to one. The motion passes.

CHAIRPERSON HILL: Okay. Thank you. As I noted before,
there is a 2:00 FMBZA hearing that we"re going to have to do. So
what 1 propose is we"ll go ahead and do this emergency closed

meeting. You guys don"t need to come back. We®"ll come back for
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the FMBZA case. You all can watch. And as soon as the FMBZA
case 1s over, we"ll come back with you guys, okay? So you all
get a nice little break.

All right. We"re going on to the other meeting, and
I —- yeah. Thank you.

(Whereupon, there was a brief recess.)

CHAIRPERSON HILL: Is this everybody, Madam Secretary?
Okay, great. Then could you please go ahead and call our next
case?

MS. MEHLERT: Did you want to read the FMBZA opening
statement?

CHAIRPERSON HILL: Oh, yeah. Okay. That"s going to
take a minute before I get it together.

(Pause)

CHAIRPERSON HILL: Okay. Mr. Young, is the recording
on?

MR. YOUNG: Yes, it is.

CHAIRPERSON HILL: Okay. Thank you. Good afternoon,
ladies and gentlemen. Today is 3/12/2025"s public hearing of the
Board of Zoning Adjustment of the District of Columbia, convening
to act on a chancery application pursuant to the Foreign Missions
Act, 22 U.S.C. 4301-4316 and Subtitle X Chapter 2 of the zoning
regulations. My name is Fred Hill, Chairman. Joining me today
is Carl Blake, Vice Chairperson, and the federal representative,

Marcel Acosta, the executive director representing the National
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Capital Planning Commission, and Tammy Stidham, representing the
National Park Service, U.S. Department of the Interior.

Today"s meeting and hearing agenda are available on the
Office of Zoning®"s website. Please be advised that this
proceeding is being recorded by a court reporter and is also
webcast live via Webex and YouTube live. The video of the webcast
will be available on the Office of Zoning"s website after today"s
hearing. Accordingly, everyone who i1s listening on Webex or by
telephone will be muted during the hearing so as not to pick up
sound or background noise. |If you are experiencing difficulty
accessing Webex or with your telephone call-in, then please call
our 0Z hotline number at (202) 727-5471 to receive Webex login
or call-in instructions.

To all persons planning to testify, either in favor or
support or in opposition, please remember to state your name and
home address before providing oral testimony or your
presentation. The order for procedures of the Foreign®s Mission
cases are pursuant to Y 410. Please note the request for party
status in a chancery application are not applicable because this
is a rulemaking proceeding.

At the conclusion of each case, an iIndividual who 1s
unable to testify because of technical issues may file a request
for leave to file a written version of the planned testimony to
the record within 24 hours following the conclusion of public

testimony and the hearing. |If additional written testimony 1is
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accepted, then parties will be allowed a reasonable time to
respond, as determined by the Board. The Board will then make
its decision at its next meeting session, but no earlier than 48
hours after the hearing. Moreover, the Board may request
additional information, specific information to complete the
record. The Board and the staff will specify at the end of the
hearing what iIs expected and the date when the persons must submit
the evidence to the Office of Zoning. No other information shall
be accepted by the Board.

The District of Columbia Administrative Procedures Act
requires that the public hearing on each case be held in the open
before the public. Pursuant to 405(b) and 406 of that act, the
Board may, consistent with its rules of procedures and the act,
enter into closed meeting on a case for purposes of seeking legal
counsel on a case pursuant to D.C. Official Code 2-575(b)(4)
and/or deliberate on a case pursuant to D.C. Code 2-575(b)(13),
but only after providing necessary public notice in the case of
emergency closed meeting after taking a roll call vote.

Madam Secretary, do we have any preliminary matters?

MS. MEHLERT: We do not.

CHAIRPERSON HILL: Okay . Now, was this separate
decision or we don"t have -- It"s not a hearing?

MS. MEHLERT: 1It"s a separate decision, yes.

CHAIRPERSON HILL: Oh. Okay, great. So as you all

remember, we asked for further information from the Applicant
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concerning the mixed-use requirement and whether we did think it
was In a —-

MS. MEHLERT: 1 think I need to call the case in.

CHAIRPERSON HILL: Oh, sorry.

MS. MEHLERT: 1711 do that really quick.

This 1s Application No. 21252 of the Embassy of the
Republic of Cuba. This i1s a self-certified application pursuant
to Subtitle X Section 201 to allow the modification of an existing
chancery. This is for a new security fence, retaining wall, and
enclosure for trash containers, an emergency generator in an
existing chancery. 1t"s located in the RA-2 and RA-4 zones at
2630 16th Street NW, Square 2575, Lot 843. The hearing began on
February 26th, and the Board requested information from the
Applicant and OP and closed the record. Participating are
Chairman Hill, Vice Chair Blake, Mr. Acosta, and Commissioner
Stidham.

CHAIRPERSON HILL: Okay, great. Thank you. 1"m getting
a little ahead of myself. 1It"s been an afternoon.

Let"s see. So as | started to mention, the Board was
interested in further information about the application, one of
which was, are they iIn a mixed use area; a little bit more
information, 1 believe, on the rear wall in terms of the —- |
don"t even know the word, now, where -- the rear wall and the
fence; and the elevations of the -- and elevations and materials

used. Everything was submitted into the record, and 1 do think
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that they meet the criteria for a mixed use after seeing the
information that was put into the record by the Applicant, as
well as having the Office of Planning weigh in. They also believe
It"s In a mixed-use area.

I didn"t have any -- 1 appreciate my Tfellow Board
members asking about the materials and the type of retaining
wall, and I don"t have an issue with this particular application.
And I do appreciate all the additional i1nformation that was
provided. And 1 am going to be voting not to deny in favor of
this application.

May 1 ask your input, Mr. Blake?

VICE CHAIR BLAKE: 1, too, appreciate the additional
information provided by the Applicant on the dimensions and
materials of the proposed retaining wall, as well as the
information on the mixed-use area that was provided in Exhibit
32 and 32-A. I certainly believe that the merits of the
application for its expansion are satisfied pursuant to Subtitle
X Sections 201.8 and 201.3, and 1 would credit the Applicant"s
statements and testimony, the reports of the U.S. State
Department, and the reports -- both the initial report of the
Office of Planning, which incorporated comments from the HBO
(phonetic) staff, as well as the supplemental report iIn that
determination. 1°d give great weight to the Office of Planning"s
recommendations to not disapprove, and 1°11 be voting to not

disapprove the application.
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CHAIRPERSON HILL: Thank you. Commissioner Stidham?

COMMISSIONER STIDHAM: 1 don"t think 1 could say it any
better than Board Member Blake. So 1 agree with what he already
said. | appreciate the additional materials, to be able to look
over that. |1 do also give great weight to DCLB (phonetic), and
I will be voting in support.

CHAIRPERSON HILL: Thank you. Mr. Acosta?

MR. ACOSTA: There is not much more that I could add
from the great summaries that were provided earlier. 1 plan to
vote to not disapprove this application.

CHAIRPERSON HILL: Thank you. Then 1 will go ahead and
make a motion not to disapprove Application No. 21252 as captioned
and read by the secretary, and as the guest, Mr. Acosta, would
you second?

MR. ACOSTA: 1 will second that motion, Mr. Chair.

CHAIRPERSON HILL: Thank you. Madam Secretary, would
you take a roll call, please?

MS. MEHLERT: Please respond to the Chair®"s motion to
not disapprove the application. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIR BLAKE: Yes.

MS. MEHLERT: Mr. Acosta?

MR. ACOSTA: Yes.

MS. MEHLERT: Commissioner Stidham?
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COMMISSIONER STIDHAM: Yes.

MS. MEHLERT: Staff would record the vote as four to
zero to one to not disapprove Application 21252 on the motion
made by Chairman Hill and seconded by Mr. Acosta.

CHAIRPERSON HILL: Okay. Thank you. Mr. Acosta and
Commissioner Stidham, thank you for your time today.

MR. ACOSTA: Thank you. Good to see you.

CHAIRPERSON HILL: Nice to see you.

COMMISSIONER STIDHAM: Good to see you. Bye-bye.

CHAIRPERSON HILL: Bye-bye.

MR. ACOSTA: Good to see you.

CHAIRPERSON HILL: Now I believe what we decided to do,
Mr. Blake, and 1 think you stepped away, we"re going to come back
at 2:30. So we got ten minutes, okay? So we"ll see you in ten
minutes.

(Whereupon, there was a brief recess.)

CHAIRPERSON HILL: Okay, great. Thank you. All right.
Secretary Hamala, good to see you.

MR. HAMALA: Good to see you. The Board is --

CHAIRPERSON HILL: If you could -- yeah. 1If you could
call us back 1n and then call our case back i1n, that"d be
wonderful .

MR. HAMALA: The Board is returning to its hearing
session and to Appeal No. 21231 of Courtney Bolin and William

Gabler. And this is appeal of the decision made on August 23rd,
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2024, by the Department of Building Zoning Administrator to issue
building permit no. B2309496 pursuant to Subtitle X 1100, and the
project is located i1in the R-1B zone at 3021 15th Street NE, Square
4017, Lot 22.

CHAIRPERSON HILL: Okay, great. Thank you. [I"m just
waiting for everybody to kind of click back in. Okay, great.
Welcome, everyone. Nice to have you back.

Mr. Moeller, 1 believe we would like to have DOB"s
presentation. And I mean, the Appellant took up 30, 40 minutes.
You can do whatever you like with that. And 1 can -- begin
whenever you like.

MR. MOELLER: No, sir. This will be a short
presentation, because this case is actually quite simple. Upon
the conclusion of Ms. Vitale®s testimony, the record will show
that this appeal must be denied. First, there iIs no side-yard
requirement for this accessory building. Second, there is no
rear-yard requirement for this accessory building. And third,
there is no requirement for a special exception for this accessory
apartment.

Before we begin, 1 would just like to observe that
equities have been raised on both sides of this appeal. DOB,
for i1ts part, has not judged the equities. Our job, like that
of the Board, is simply to interpret the zoning regulations to
the facts of this case. So if Paul will bring up our PowerPoint

and go to slide 2, I*1l begin my direct testimony of Ms. Vitale.
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Ms. Vitale, thank you for taking time to testify this
afternoon. Now you are the deputy zoning administrator for the
DOB Office of Zoning Administration. Can you describe the role
of that office?

MS. VITALE: Sure. Good afternoon, everyone. Elisa
Vitale for the record, deputy zoning administrator with the
Department of Buildings. The Office of Zoning Administration
within the Department of Buildings 1is responsible for the
administration, interpretation, and enforcement of the District"s
zoning regulations, and those are found at Title 11 DCMR. This
work is done primarily through the review and approval of building
permit applications, certificate of occupancy applications, home
occupation permits, and subdivision applications. Our office
provides technical information to customers. We also work
diligently to train our staff in the application of the zoning
regulations. And we"re here before you today with DOB"s Office
of General Counsel. We represent 0ZA in appeals before the Board
of Zoning Adjustment.

MR. MOELLER: Ms. Vitale, how long have you been deputy?

MS. VITALE: Sure. I have been with Department of
Buildings as the deputy zoning administrator for just over one
year .

MR. MOELLER: Uh-huh. And did you have prior experience
with the zoning regulations before you joined the Department of

Department of Buildings?
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MS. VITALE: Yes, 1 did. Prior to joining the
Department of Buildings, 1 worked with the District Office of
Planning. 1 was a development review specialist with the Office
of Planning from 2012 to 2023. At that point | became the
associate director for urban design with the Office of Planning.
I served in that role for one year before coming to the Department
of Buildings. And just to add a bit more context, when I was
with Office of Planning as a development review specialist, | was
very involved i1n the zoning regulation review process that
resulted in the 2016 update to the zoning regulations.

MR. MOELLER: So in the aggregate, how many years have
you worked with the zoning regulations?

MS. VITALE: Approximately 12 years.

MR. MOELLER: Thank you. Slide 3, please. Ms. Vitale,
please describe the lot for which the permit was issued and the
project authorized by the permit.

MS. VITALE: Yes, 1°d be happy to. You"ve seen some
information already about the property. But this is 3021 15th
Street NE. The subject property is a record lot in the R-1B
zone, so it"s lot 22 in Square 4017. This property is a corner
lot. It"s at the intersection of 15th Street NE and Irving Street
NE. The front of the property is at 15th Street NE, and there-"s
no alley in the square. The property is improved with a detached
principal building in single-household use. And as you®ve heard

and seen through photos shown today already, there was an existing
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detached, one-story accessory building on the property. This
building permit that i1s being appealed today contemplated a
matter-of-right project to rebuild or reconstruct that accessory
building and to build a two-story accessory building with the
intended use as an accessory apartment. And i1f you could go
ahead and flip to the next slide, please.

Just for everyone®s information, this iIs the zoning map
from the the Office of Zoning. The official zoning map shows
here, highlighted in blue, the subject property. Again, It's a
corner lot at the corner of 15th Street and Irving Street NE.
And again, just from this iImage, you can see that there®s no
alley in this square providing internal circulation within the
square.

MR. MOELLER: Next slide, please. Ms. Vitale, could
you describe the yards in lot 22 and indicate if those yards are
consistent with the with the zoning requirements?

MS. VITALE: Yes. You can see on the screen, on the
slide before you, we"ve added some some color and some arrows and
information. This is the site plan for the property. Again, to
the left of the slide, at 15th Street NE, that is the front of
the lot. And the zoning regulations -- once you pick the front
for a property, all the other property lines are defined and
established iIn relation to that front that®"s selected. So 1iIn
green you can see we"ve highlighted what would be the front

setback. The zoning regulations in our R zones, or our single-
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family residential zones, those require a front setback that
helps establish a consistent street wall or viewshed or line of
sight down the street. The Applicants in this case aren"t
proposing renovation or construction to that principal building,
so the front setback isn"t really implicated here, but we just
wanted to show you that for your Information.

You"ll see 1i1n purple the two side yards that are
required. A detached building In an R zone requires two eight-
foot side yards. You see those two side yards here on the screen
indicated 1in purple. The development standards for the
residential house zones, the R zones, also require a rear yard.
In the R-1B zone, a 25-foot rear yard is required.

And the way that rear yard is measured, we take that
measurement starting from the back of the principal building,
from the rear facade. So you would go to the back wall or the
back facade of that principal building and measure back towards
the rear lot line. And once that 25-foot rear yard is provided
and established, any lot area that vremains 1is considered
remaining rear yard. So hopefully this graphic helps depict the
front setback, the side yards, and the required rear yards for
the property.

MR. MOELLER: Thank you. That was very helpful. Next
slide, please. Ms. Vitale, what is the development standard for
side yards in the R-1B zone?

MS. VITALE: Sure. As | was saying before, the zoning
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regulations for the R zones in Subtitle D, they"re found 1iIn
subtitle D of 11 DCMR. Chapter 2 establishes the development
standards. The side-yard requirements for a detached building,
that requires two side yards a minimum of 8 feet in width. And
that applies parallel to the side lot lines and to the entirety
of the principal building on the lot.

We"ve also included here information from Subtitle B,
and that explains -- Subtitle B has rules of measurement. So
that helps guide readers of the zoning regulations iIn how the
regulations would be applied. And so subtitle B 320.1 states
that 1If a required side yard intersects with a required rear
yard, the larger yard shall apply for the required distance of
the larger yard.

So here in the R-1B zone, you have the two eight-foot
side yards that run along the principal building. And then you
also have a 25-foot required rear yard. Because that required
rear yard is larger, that 25-foot requirement is larger than the
eight-foot requirement, that required rear yard takes over at the
back of the principal building and effectively extinguishes those
two eight-foot side yards.

MR. MOELLER: Thank you. Next slide, please. Now Ms.
Vitale, Title 11 D of the zoning regulations include specific
regulations for accessory buildings. Could you walk the Board
through those general provisions of those regulations?

MS. VITALE: Yes. Similar to Chapter 2, providing

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

120
development standards for principal buildings, the requirements
in Chapter 50 apply to accessory buildings. The zoning
regulations contemplate that an accessory building can be
constructed as a matter of right in an R zone, provided that it
meets the development standards. There are certain conditions
that an accessory building must meet in order for it to be
constructed as a matter of right. And this language In Section
5000 of Chapter 50 lays out those requirements.

And essentially this is all to say, you can"t have an
accessory building without a principal building. So accessory
buildings have to be constructed after the construction of the
principal building on the lot. They can®"t be constructed in
front of the principal building on the lot. And they have to be
subordinate to and located on the same lot on the building -- as
the building to which they are accessory. There is some language
here also related to how that how that accessory building can be
used. And then Subtitle U clearly provides more direction in
terms of use permissions.

5000.3 provides a little bit more direction in terms
of development standards, and it says that accessory building on
the lot has to be calculated as part of the overall lot occupancy,
and that it has to comply with all of the yards required for
accessory buildings in the zone. And so if you could go to the
next slide, please.

5001, again -- the regulations, when you read them,
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they get kind of more specific as you go. So each subtitle builds
on the ones before i1t, and each chapter and section within those
subtitles kind of further refine the language before. So
5,001.1 -- and again, we"re 1iIn the accessory building -- the
development standards specific to accessory buildings, and these
standards say yes, Subtitle D Chapter 2 applies. However, if
there are development standards that are specifically modified
in Chapter 50, then you have to look through those. Those take
the place or supplant the Chapter 2 development standards.

And then 5,001.2, again, further clarifies and says,
the bulk, kind of the form of accessory buildings in the R zones,
shall be controlled through the development standards in D 5002
through 5006.

MR. MOELLER: Thank you. Next slide, please. Ms.
Vitale, is there a development standard for side yards for
accessory buildings?

MS. VITALE: Yes, there is. And the accessory building
side yard development standard is in Section 5005. Again, this
contemplates when an accessory building -- again, a shed. And
the zoning regulations define a shed as something no more than
10 feet iIn height and less than 50 square feet. Really a very
small building, maybe to hold your rake and possibly a lawn mower.
A shed could be located within the required side yard of a
principal building, but If we“re talking about anything other

than a shed, so 1T we"re talking about something bigger than that
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50 square foot and 10-foot tall shed, then i1t says you can locate
it 1n a side yard In an R zone provided that i1t"s removed from
the side lot line a distance equal to the required side yard. So
here, that"s that eight foot. And then it has to be removed from
the principal building a minimum of ten feet.

And so for the property that"s before you today, that
accessory building is not located In the required side yard. As
we showed on the site plan, the proposed accessory building is
in the rear yard. 1It"s not In the required rear yard. It"s not
in the required side yard. 1It"s in the rear yard. So therefore,
the accessory building side yard development standard does not
apply here.

MR. MOELLER: Thank you. Next slide, please. So is
there a development standard for rear yards for accessory
buildings?

MS. VITALE: Yes. And again, Chapter 50 has rear yard
standards for accessory buildings. And it, like the side-yard
development standards, distinguishes between a shed or an
accessory building. It says that a shed could be located within
a required rear yard of the principal building. And then it
says, 1If we"re not talking about a shed, If we"re talking about
an accessory building, that that accessory building cannot be
located in the required rear yard, and that if 1t is adjacent to
an alley, that it would have to be set back seven and a half feet

from the center line of any alley.
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And as we showed on the site plan, the accessory
building here, 1t"s not located in the rear yard. It is beyond
that 25-foot required rear yard. So it"s In that remaining rear
yard, not the required rear yard. Again, as we stated and showed
on the zoning map, there is no alley In this square. So there's
no alley centerline setback. So the accessory building rear yard
development standards do not apply here.

MR. MOELLER: Thank you. Now we"ve been talking about
the accessory building. Let"s now talk about the accessory
apartment. Next slide, please.

MS. VITALE: Sure. And again, this -- sorry. Go ahead.

MR. MOELLER: 1Is an accessory apartment a permitted use
in the R-1B zone as a matter of right, without a special
exception?

MS. VITALE: Yes, it is. Accessory apartments -- and
again, the regulations that relate to the use of the accessory
building, we"ve moved on from the development standards that
speak to where that accessory building can be on the lot, and
we"re now talking about an accessory apartment. The regulations
in Subtitle U, they permit an accessory apartment as a matter of
right in the R zones, and they say that that accessory apartment
can be located in the principal building, or the accessory
apartment can be located in an accessory building.

For 1t to be matter of right, certain conditions have

to be met. And so here you can see -- again, we"re showing the
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site plan. And we"re showing where that accessory apartment 1is
proposed in that accessory building. And the highlighted yellow,
that shows how and where access might be achieved to that
accessory apartment iIn that accessory building. |1f you could go
to the next slide.

And so again, this is the actual language from Subtitle
U that states that you can establish an accessory apartment in
an R zone, that 1t can be in the principal building or the
accessory building, and that i1if you don"t meet the conditions of
U 253.8, that you would require a special exception. But in this
instance, we believe that the accessory apartment meets the U
253.8 conditions and can be permitted as a matter of right.

MR. MOELLER: Thank you. Next slide, please. So the
accessory apartment on lot 22 does not need a special exception;
is that correct?

MS. VITALE: That 1is correct. 253.8 outlines the
specific conditions that have to be met for an accessory apartment
in an accessory building to be permitted as a matter of right.
This isn"t an R-1BGT (phonetic). Those are the Georgetown zones.
So that would not apply here. This is just straight R-1B. The
one requirement -- there are a few provisions. They relate to
not having a roof deck, kind of not having anything other than a
parking space or storage in this accessory building. All of
those are easily met in this case.

I think you®ve heard that there®"s a question about
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permanent access. 253.8(c) requires permanent access to the
accessory apartment via a permanent passage open to the sky, no
narrower than eight feet, and extending from the accessory
building to a public street. And then iIn this case, It says
through a side setback or a shared recorded easement between
properties. |If you can go back to the site plan, Paul —- I™m
sorry -- with the yellow highlighting. And I can tell you which
slide number that is.

CHAIRPERSON HILL: Mr. Young, it"s, 1 don"t know, five
slides back. Oh.

MS. VITALE: 1It"s a slide number 11. Thank you. So
here you can see -- again, this is a corner lot. There"s no
alley. When the Zoning Commission adopted the accessory
apartment provisions as part of the update to the zoning
regulations in 2016, there was a lot of discussion. And 1 think
you"ve heard from the Appellant in this case that she read through
the record. As she indicated that the intent was to allow an
emergency vehicle to pass through that eight-foot passage, |1
would clarify that was not the intent. 1 think the discussion
was to ensure that emergency personnel could access that
accessory apartment. IT a fire truck needed to connect to a
hydrant at a corner or needed to pull a hose from a fire truck,
they certainly would not be driving that emergency vehicle
through someone®s side yard, but they would want to make sure

that fire and EMS personnel could pull a hose from the street
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and reasonably get to and provide service to that accessory
apartment.

For this property, they have the 8-foot side yard along
their southern side property line. They also have access from
Irving Street. This i1s a corner lot. | would assume, iIn the
event of any emergency, that they are going to come from Irving,
because that i1s a shorter path and more direct. But I would say
that they meet that access requirement, certainly through the 8-
foot side yard or from Irving Street where they®"ve got a curb
cut and a driveway entrance.

MR. MOELLER: Thank you. Could we jump ahead to slide
14, please? Ms. Vitale, would you summarize your testimony,
please?

MS. VITALE: Yes. 1 think as we"ve covered today and
as shown iIn the presentation that we"ve shared this afternoon,
this permit was properly issued. 1 would say both with respect
to the accessory building, the accessory building can be
constructed as a matter of right. It is located in the rear
yard. It is not located iIn the required rear yard or in a
required side vyard, and therefore the accessory building
development standards related to side and rear yard do not apply.

I would also reinforce that no special exception relief
iIs required for the accessory apartment use. The accessory
apartment can be located iIn the accessory building here as a

matter of right.
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MR. MOELLER: Thank you very much. I only have two
additional questions for you. Now If a special exception were
required for an accessory apartment, then what would the
Applicant for that special exception have to show the BZA?

MS. VITALE: Sure. The special exception standards for
the accessory apartment use, 1t they do not meet the conditions
of U 253.1(a) through (e), 263.8(Ff) outlines the applicable
criteria that the Board would consider i1f they needed to seek
special exception. And those are related to not impacting
adversely noise, traffic, and parking, and that there is adequate
public facilities for that accessory apartment use.

MR. MOELLER: So noise, traffic, parking. So a hearing
on an application for special exception, could an intervenor
argue that the development standards for an accessory building
were not met?

MS. VITALE: No. Like I said, there are two separate
standards. The development standards -- if this accessory
building did not meet the development standards, then they would
be seeking relief in Subtitle D. It would be 5201 or 5202
relief —-

MS. BOLIN: Excuse me.

MS. VITALE: -- TfTor special exception from the
development standards. It would not be this --
MS. BOLIN: Excuse me. 1 would just like to object to

the relevance, because the DOB has taken the position that there
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iIs no special exception required, and 1"m just noting that for
the record.

CHAIRPERSON HILL: Okay. Thank you. Go ahead, Ms.
Vitale.

MS. VITALE: 1 was just going to finish by saying that
the special exception standards for the use would be different.

MR. MOELLER: Thank you. Mr. Chairman, the point of
that last question was just that Ms. Bolin has asked for a special
exception, and our point iIs that if she got a hearing on her
request for a special exception, she could not object to a side
yard, rear yard, whatever, because those development standards
are completely different from the U standards.

Finally, Ms. Vitale, do you have Ms. Bolin"s slide 21
available?

MS. VITALE: One minute. Yes, | do. And I guess it
might be helpful if, Paul, you could pull that up, please, so
everyone"s seeing the same thing.

MR. YOUNG: Sorry. Can you repeat that? What did you
want me to pull up?

MS. VITALE: Slide 21 of Ms. Bolin"s presentation.
Thank you.

MR. MOELLER: Thank you. Now Ms. Vitale, 1 just want
to be clear on this point. You explained that this i1llustrates
the side-yard development standard for an accessory building in

a side yard, correct?
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MS. VITALE: That is correct.

MR. MOELLER: But the accessory building on lot 22 is
in the rear yard, correct?

MS. VITALE: That is correct.

MR. MOELLER: So can we conclude that this drawing or
illustration, which was submitted to ANC 5B, is not an accurate
depiction of lot 227

MS. VITALE: Yes. This does not depict the same
condition as i1s on lot 22. 1 think there -- I want to make sure
it"s clear that the side-yard standards in D 208 apply to, again,
to the principal building. And when it talks about two 8-foot
side yards for a detached building, those would pertain, again,
to this red box labeled "home™ here on this slide. And that,
again, Chapter 50, the accessory building development standards,
further refine, further clarify, and modify where they are
different, the Subtitle D Chapter 2 standards.

So the only side-yard requirements for accessory
buildings, be they detached from each other -- 1 mean, certainly
we"re familiar with cases in the district where you might see a
row of accessory garages that are lot line to lot line, that are
lined up along an alley. Those would be considered attached
accessory buildings if you will, but they also would not have a
side-yard requirement. The side-yard requirement for an
accessory building that"s depicted on this slide here comes into

play only when that accessory building is located in the required
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side yard of the principal building.

MR. MOELLER: Ms. Vitale, thank you so much for that
testimony. 1°m sure the Board found it very helpful. 1 have no
further questions.

CHAIRPERSON HILL: Okay, Mr. Young. You want to just
drop all that for one second so | can see my Board members? Thank
you. All right. 1°m going to look at my fellow Board members
first. Do you all have any questions? And just raise a hand.

Go ahead, Mr. Smith.

COMMISSIONER SMITH: Okay. Commissioner Wright, did
you have your hand up first? Either one. Okay. 171l just --

COMMISSIONER WRIGHT: You can go first. That"s fine.
I do you have questions, but go first. Yeah.

COMMISSIONER SMITH: Okay . I1"1l1 start off with my
first question. Thank you, Ms. Vitale, for that clarification
in the presentation.

My first question for now regards how you measure
required rear yard. So this is a very interesting concept that
I hadn"t seen, that you measure -- the required rear yard, you“re
measuring from the rear of the primary building back whatever the
distance 1is per the rear vyard -- the required rear-yard
regulations. Am I right about that?

MS. VITALE: That is correct. And I will admit I worked
in Maryland before coming to the District. 1 know most places,

you measure from the rear lot line in. We talked about changing
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it as part of ZR 16. We realized that would create its own kind
of whole host of kind of issues --

COMMISSIONER SMITH: A lot of nonconformities?

MS. VITALE: Yeah. So yeah, iIn the district, your
required rear yard starts at the back facade of that principal
building, and then you measure back. 1 know -- iIn this case, |
think there was a question about having multiple rear lot lines.
There certainly are instances where a rear lot line may not be
straight. It might jog. That would be a case where there"s two
rear lot lines. But like I said, In the district, you pick your
front, you establish the side and rear in relation to the front.

So for lot 22, the front is on 15th. The sides are
Irving and the lot line to the south. There is one rear lot
line. It is opposite 15th Street, adjacent to Ms. Bolin"s side
lot line. And the required rear yard is from the rear facade of
the principal building, measured 25 feet back. That required
rear yard needs to be open to the sky, unobstructed. You can"t
have anything other than a shed in it. You could have a patio,
something that"s not greater than four feet above grade.

Once you get past that 25-foot required rear vyard,
that"s leftover. That"s rear yard, not required rear yard. And
you can put an accessory building iIn it. You can put another
structure in it. You“"re obviously limited by lot occupancy for
the lot overall, and you®re limited by the other development

standards. |If it"s an accessory building, you®re limited by the
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Chapter 50 accessory building development standards.

COMMISSIONER SMITH: Okay. You thoroughly answered my
question and what would have been a follow up question? So thank
you for that.

MS. VITALE: Sure. You"re welcome.

CHAIRPERSON HILL: Commissioner Wright?

COMMISSIONER WRIGHT: Hi. Thank you. A couple of
questions. Is an accessory dwelling unit building that is not
part of the main structure a detached building?

MS. VITALE: 1It"s a detached accessory building, but
it"s an accessory building first and foremost.

COMMISSIONER WRIGHT: But it is -- would it meet the
definitions of a detached building?

MS. VITALE: It would meet the definition of a detached
building, because it"s not sharing a building wall, but it would
be controlled by the accessory building standards.

COMMISSIONER WRIGHT: So --

MS. VITALE: It can"t stand on its own without that
principal building. So it would be a detached -- but it would
be an accessory building and subject to the accessory building
standards.

COMMISSIONER WRIGHT: Right. And as | understand 1it,
the setbacks for principal buildings are pretty clear cut. And
that®"s iIn Chapter 20. And then there®s Chapter 50. And it

basically says there are certain provisions of Chapter 50 that
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override the setback requirements of Chapter 20. And the example
given are requirements for accessory buildings in side yards; 1is
that correct?

MS. VITALE: It"s Chapter 2, not Chapter 20 the --

COMMISSIONER WRIGHT: I"m sorry.

MS. VITALE: the -- so I just want to make sure we"re
clear -- yeah, whether we"re clear about that.

COMMISSIONER WRIGHT: Sorry.

MS. VITALE: Chapter 50, the accessory building
regulations, they say specifically any accessory building gets
counted in as part of the lot occupancy of the lot. It does not
speak to front setback. But we know that Chapter 50 also says
that that accessory building has to be constructed behind the
principal -- it has to be behind the principal building. So
front setbacks don"t apply. There are development standards for
side yards and rear yards for accessory buildings. So you look
to those and not the Chapter 2 development standards.

COMMISSIONER  WRIGHT: Right. well, there are
provisions for side yard and rear yard for accessory buildings
that are in side yards. But from what 1 can see, Chapter 50, if
that, again, iIs the correct --

MS. VITALE: Uh-huh.

COMMISSIONER WRIGHT: -- term, is pretty silent about
setbacks 1f 1t"s not In a side yard.

MS. VITALE: Correct. It is. Again, it can"t be --
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if 1t"s located In a side yard, i1t has to be set back from the
principal building and set back from the sidewalk line.

COMMISSIONER WRIGHT: Yep. Got that. Yep.

MS. VITALE: The required rear yard, again, takes over,
extinguishes that side yard when i1t starts at the rear facade of
that principal building. Accessory buildings can"t be located
in the required rear yard, so we"re left with the leftover --

COMMISSIONER WRIGHT: Got that.

MS. VITALE: -- rear yard.

COMMISSIONER WRIGHT: Right.

MS. VITALE: And so at that point, there"s no side-
yard requirement for that accessory building, and the only rear-
yard requirement would be if it was adjacent to an alley and
would have to be set back seven and a half feet from the center
line.

COMMISSIONER WRIGHT: That"s really my question, is it
seems there are very clear statements about an accessory building
not being allowed in a front-yard setback, having to be a certain
distance from the rear-yard setback, if it"s in the side yard,
there®s all sorts of detailed rules. But again, everything I™m
hearing is, there 1iIsn"t a clear statement about whether a
accessory building In a back yard that"s not in the required
rear-yard setback -- there"s not a clear statement saying that
the normal setback requirements from Chapter 2 don"t apply.

And there"s certain things in Chapter 50 that very
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clearly say they override Chapter 2. And then the whole drawing
about buildings In the side yard the -- 1 mean, that clearly
overrides Chapter 2. But there seems to be a silence. So It°s
not clear to me, and maybe you can help me understand -- sort of
by omission, are you sort of assuming that there is no the --
again, for a accessory unit in a rear yard, 1t"s not within the
required rear-yard setback. It"s not in the side yard. You"re
assuming that the setbacks are overridden. Is that --

MS. VITALE: Wwell, 1 --
COMMISSIONER WRIGHT: -- correct?
MS. VITALE: And I wouldn®t say assuming. 1 mean, this

is how these regulations have been interpreted and applied

consistently over time. You saw a case earlier today for an
accessory building that exceeded the -- there"s a maximum
building area. The footprint of that accessory building is

limited. It exceeded that. They wanted to add a second story.
They needed relief from that. It provided a -- it had a 4-foot
side yard or a four-and-a-half-foot side yard.

Accessory buildings, historically, have been able to
go up against that side lot line. Again, they can go up against
that rear lot line provided -- 1T there"s an alley. Again --

COMMISSIONER WRIGHT: Uh-huh.

MS. VITALE: -- there"s the alley center lane setback
to provide that turning movement and a little bit of extra space

if it"s adjacent to an alley. But accessory buildings do not
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have a side-setback requirement.

COMMISSIONER WRIGHT: So the case that we had was
changing an existing building and adding another floor. And in
those cases, clearly 1T you have an accessory building that i1s a
very, very short distance from a lot line, but you simply want
to add a second floor, there, 1 think, Is no question that you
aren"t required to meet current setbacks, because you“re simply
renovating an existing building. However, I don®"t know -- have
there been examples of entirely new construction cases which have
been built with a zero lot-line setback?

MS. VITALE: Yes, there have. And like I said, this
interpretation and application of the regulations iIs consistent,
that a side yard, any side-yard setback for an accessory building,
outside of a side -- or a required side or rear yard, they have
been allowed to be constructed at the lot line.

COMMISSIONER WRIGHT: It looked like the Chair had
something he wanted --

CHAIRPERSON HILL: Yeah, 1 was just saying --

COMMISSIONER WRIGHT: -- to say.

CHAIRPERSON HILL: the -- the question was getting
directed to Ms. Vitale. So I think we"re all good, Commissioner.

COMMISSIONER WRIGHT: Uh-huh.

CHAIRPERSON HILL: Please go ahead.

COMMISSIONER WRIGHT: Yeah. I mean, that who 1%m

directing my questions to. So again, that"s helpful to know. So
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if 1 wanted to build a accessory dwelling unit in my back yard,
I could build 1t right up against the lot line?

MS. VITALE: Yeah, provided there"s no alley -- yeah,
provided that -- yeah, that accessory building development
standards are met.

COMMISSIONER WRIGHT: Okay. Thank you. That"s very

helpful.

MS. VITALE: Uh-huh.

CHAIRPERSON HILL: Mr. Blake?

VICE CHAIR BLAKE: Sure. 1 think we may have touched
on this. We talked about there being -- or establishing whether

there was an existing nonconformity in the building before, and
if the demolition iImpacted that. And was there any carryover
from this or was this a matter of right, this new structure
matter -- | want to make sure 1| clarify that.

MS. VITALE: Sure. Yeah. There was an existing
accessory building at the property, that it did appear to encroach
approximately one foot onto the adjoining property. This permit
and this construction is new construction and again, construction
that is a matter of right as it relates to the R-1B development
standards for the accessory building.

VICE CHAIR BLAKE: So 1t doesn®"t matter what the
predecessor property -- or does it still encroach or it does not
now encroach? 1Is it adjusted for that or --

MS. VITALE: Sure. And we can pull up the wall check
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again 1T we need to, but yeah, the proposed construction is fully
on lot 22. 1 think you saw there"s wall from the earlier garage
that remains that may be serving as a fence along the lot line
between the two properties, between lot 22 and the lot to the
south. But the proposed accessory building with the accessory
apartment uses i1s fully on lot 22.

VICE CHAIR BLAKE: Thank you very much.

CHAIRPERSON HILL: Okay. Thank you. So Ms. Vitale,
just as a follow-up to Vice Chair Blake"s question, there was
not -- there was no nonconformity that this accessory dwelling
unit Is taking advantage of, correct?

MS. VITALE: Correct.

CHAIRPERSON HILL: And if this were -- if there was
nothing there and they were building this, they would still be
able to build this, correct?

MS. VITALE: That"s correct. This accessory building
intended for use as an accessory apartment could be constructed
and i1s being constructed as a matter of right.

CHAIRPERSON HILL: Okay. Mr. Young, can you do me a

favor and pull up -- is someone -- if you could pull up their
Power -- 1T anybody can mute themselves unless they"re asking a
question. If you could pull up DOB"s PowerPoint presentation and

go to number 5, slide 5. Thank you.
So Mr. Vitale, I get it. |1 understand. | understand

what the front setback is. |1 understand what the side yards are.
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For the principal dwelling, the blue is the required rear yard,
correct?

MS. VITALE: Yes, that"s correct.

CHAIRPERSON HILL: Right. And the blue gets measured
from the end of the primary building, and then it just kind of
ends, because they fulfilled their requirement for a rear yard?

MS. VITALE: That"s correct.

CHAIRPERSON HILL: Okay. And now --

MS. VITALE: It s 25 -- sorry. 25 fTeet 1s the
requirement in this zone.

CHAIRPERSON HILL: Sure. And now there"s just extra
yard, right?

MS. VITALE: Yes.

CHAIRPERSON HILL: And so the extra yard, they put an
accessory dwelling unit in there. And 1 can go back and look at
the regulations when we"re doing deliberations. And the reason
why they®"re able to go all the way up to their rear property line
iIs because there®"s not an alley on the other side, so there
doesn™"t need to be any alley centerline setback, correct?

MS. VITALE: Correct.

CHAIRPERSON HILL: Okay. And they“re actually 2 feet
off of the rear property line, it seemed to be, correct?

MS. VITALE: Yes, that"s correct.

CHAIRPERSON HILL: Okay. And then the, I don"t want

to say side yard, but I guess the side of the building that"s
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over up -- the side of what Is up against -- the ADU is up against
lot 21. How come --

MS. VITALE: Yes.

CHAIRPERSON HILL: -- again, they can go to two feet?

MS. VITALE: Because there 1s no side-yard requirement
that i1s applied to the accessory building once i1t is outside of
the side yard of the principal building. There is no requirement
that a side yard be provided for that accessory building.

CHAIRPERSON HILL: Right. And when the Zoning
Commission was going through all of this, and | wasn®"t around for
all this, and 1"m sure there was tons of debate, was i1t because
that might be up against a garage?

MS. VITALE: Well, in this -- there"s so much history,
and there was so much discussion. When the Commission was
contemplating the accessory apartment provisions and were
considering permitting accessory apartments 1In accessory
buildings, their desire was truly to push them as far away from
the principal building as possible. The theory was, if you allow
that accessory building in the required rear yard, you were
getting awfully close to that principal building. You were
pushing i1t closer to the neighboring properties on either side
of the principal building that was constructing that accessory
apartment 1iIn thelr accessory building. So the desire was
essentially to kind of push them back on the lot.

There was not discussion about how close it was getting
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to a side lot line, 1f you will. There was much more discussion
about whether 1t was located iIn the required rear yard. And then
again, how it interacted with that alley i1f there was an alley
to the rear.

CHAIRPERSON HILL: Okay. And I guess the problem with

the Appellant is just the way these lots are configured.

MS. VITALE: Yes. And this happens -- I mean, we looked
at the zone -- 1 mean, there are squares that would typically
have an alley and would provide more separation. There are

certainly other instances of corner lots, like the condition that
we have here, where you don®"t have an alley and someone®s corner
the -- a corner lot"s rear yard is against the side yard of the
neighbor. So this certainly can happen elsewhere in the district,
but you also will see plenty of squares elsewhere that that might
have an alley, and this condition wouldn®t happen.

CHAIRPERSON HILL: Got it. 1 understand. Okay, Mr.
Young, you can drop that slide. Okay.

Let"s see. Ms. Bolin, do you have any questions of the
zoning administrator?

MS. BOLIN: 1 do.

CHAIRPERSON HILL: Okay.

MS. BOLIN: 1 just want to make sure 1 understand. Can
you explain the difference between how you measure a rear yard
and a required rear yard?

MS. VITALE: Sure. The required rear yard is the zone-
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required depth from the rear facade of the principal building
measured back towards the rear lot line. So iIn this iInstance,
the property i1s zoned R-1B. That zone requires a 25-foot rear
yard. So we start that rear yard measurement at the rear facade
of the principal building and measure back from that rear facade

toward the rear lot line. Once you meet that 25-foot required

rear yard, anything that"s left over is rear —- we call it rear
yard, not required rear yard. It"s remaining rear yard on the
property.

MS. BOLIN: Where in the regulations are you finding
that?

MS. VITALE: I don"t know that that 1is clearly
established. The rules of measurement for rear yard, that would
be in Subtitle B Chapter 3. The rules of measurement for rear
yards are Section 318.

MS. MOLDENHAUER: Ms. Vitale, i1f you go to the
definition, it might help you.

MS. VITALE: Sure. And I was going to say, too, 318
talks about how -- yeah -- talks about how you would measure it,

and then how you can go to Subtitle B Chapter 1, definitions,

and --

CHAIRPERSON HILL: You guys.

MS. VITALE: -- rear yard --

CHAIRPERSON HILL: Hold on. Hold on. Slow down one
second. Everybody slow down. Everybody slow down. 1*m laughing
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because 1 don"t know where we are anyway. So if we"re all going
to look at this, that"s fine, okay? But you“"re trying to answer
this question. That"s great. So the question was -- | mean, |1
was also asking the question, the blue shaded thing i1s the rear
yard, right? That"s what"s required. Then everything --

MS. VITALE: The required rear line, yep.

CHAIRPERSON HILL: -- then after the blue shaded thing,
it doesn"t matter. 1It"s what"s ever iIn the required rear yard.
And I can go back and look at these, and if you want to look at
the definition, I can -- you can tell me the definition. But I
don®"t know it off the top of my head. But that"s what the answer
is. But 1 am curious of the definition. Where is the definition?

MS. VITALE: Subtitle B Chapter 1, Section 100.2, and
rear yard is defined as, "a yard between the rear line of a
building or other structure and the rear lot line, except as
provided elsewhere in this title. The rear yard shall be for
the full width of the lot, and shall be unoccupied, except as
specifically authorized in this title.” And then depth of rear
yard is defined as, "the mean horizontal distance between the
rear line of the building and the rear lot line, except as
provided elsewhere in this title™.

MS. BOLIN: May 1 ask about where you pointed me to
initially? So it was Subtitle B, and you were in Chapter 3.

MS. VITALE: Uh-huh.

MS. BOLIN: Can you --

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R B BB R R
a A W N P O © ® N O 0 A W N R O

144

MS. VITALE: Rules of measurement?

MS. BOLIN: Uh-huh.

CHAIRPERSON HILL: So --

MS. BOLIN: So you pointed -- 1"m sorry.

CHAIRPERSON HILL: That"s okay. Just go ahead and
finish.

MS. BOLIN: Okay. So you pointed me to 3 point -- or
I*"m sorry, 318.2, "depth of a required rear yard shall be measured
as the mean horizontal distance between the rear line of a
building and a rear lot line, except as provided elsewhere in
this title”. Doesn®"t that mean that the rear -- I"m sorry --
that the required rear yard varies lot to lot based on the
placement of the principal building?

MS. VITALE: Yes, it would. You measure from the rear
facade. So the depth of the required rear yard is measured from
the rear lot line of a building. So it could vary. |If the rear
facade of, say, you look at this square and you look at all the
houses that front on 15th Street, their rear facades may not all
line up. So then you would take -- on each lot you would take
that distance from the rear facade, measure back 25 feet. That
would establish their required rear yard. And that could -- it
could create a bit of a -- there could be a jagged effect. |IFf
you looked in plan view at all of those houses.

CHAIRPERSON HILL: What®s your next -- Ms. Bolin?

MS. BOLIN: Well, where are you pulling that 25 feet

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R B BB R R
a A W N P O © ® N O 0 A W N R O

145

from?

MS. VITALE: The 25 feet?

MS. BOLIN: Because --

MS. VITALE: That"s from Subtitle D Chapter 2, the rear
yard requirement.

CHAIRPERSON HILL: That"s the required rear yard
requirement.

MS. BOLIN: Well, so that"s where 1'm a little bit
confused, because when I go to Subtitle D Chapter 2 at 207.1, |
see it says, "'except as provided elsewhere iIn this title, the

minimum required rear yard shall be set forth in the following

table”. And then i1t talks about the minimum rear yard in that
table. And so isn"t -- is the table telling me the minimum rear
yard?

MS. VITALE: 1It"s the minimum required rear yard.

MS. BOLIN: Okay.

CHAIRPERSON HILL: Ms. Bolin, just move on to another
question.

MS. BOLIN: I guess --

CHAIRPERSON HILL: She®s telling you what she thinks
it 1s, and --

MS. BOLIN: Okay.

CHAIRPERSON HILL: -- we"re getting into the weeds as
to as to whether or not you believe what she®s saying.

MS. BOLIN: Okay.
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CHAIRPERSON HILL: And so what"s your next question?

MS. BOLIN: Can you explain to me the difference between
a side yard and a required side yard?

MS.  VITALE: Actually, I mean, a side -- the
regulations aren®t as definitive, 1If you will. They don"t really
define a required side yard like they define a required rear
yard. The side yard i1s required. You have to provide whatever
the development standards establish based on the form of the
building. Different zones permit, as a matter of right, a
different form. This is an R-1 zone. This zone generally
contemplates detached principal buildings, so single-family homes
with two side yards.

As you go through the other residential house zones,
the R-2 and the R-3 zones, they contemplate greater density and
different building forms. So In an R-3 zone, you might see more
semi-detached buildings. So those would be buildings that
share -- that are built up to one lot line and then only provide
one side yard. So the regulations and the requirements around
what must be provided in terms of yards and open space on a lot
are different depending on kind of what building form 1is
contemplated in that zone.

So again, we"re in a single-family R-1 zone, where it
contemplates two side yards for that principal building. If we
were in an R-3 zone, where we would fully expect to see a duplex

form or a semi-detached detached form, the regulations say we
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only need to see one side yard. Again, this is more as it relates
to that principal building form. These are zones that permit one
dwelling unit and one accessory unit. The regulations say that --

CHAIRPERSON HILL: Okay, I guess -- Ms. Vitale --

MS. VITALE: Yeah, I mean, 1 don"t -- sorry.

CHAIRPERSON HILL: That"s alright. That"s okay.
That"s alright. Ms. Bolin --

MS. BOLIN: I"m sorry.

CHAIRPERSON HILL: Ms. Bolin, what"s your next
question?

MS. BOLIN: Can you explain to me, then, the -- iIn your

presentation at slide 6, you point to B 320.1 to, it seems like,

define a required rear -- I mean, I"m sorry -- a required side
yard. But it looks like 3.1 -- I"m sorry -- 319.1 defines side
yards differently than required. I mean, it measures them
differently. And side yard there, it looks like it"s -- side

yards are applied to building, but required side yards, those are
applied to principal buildings. So I"m confused about how that --
it seems like you"re using the terms interchangeably, and I™m
having a hard time understanding.

CHAIRPERSON HILL: Okay. Let me ask --

MS. VITALE: 1"m not sure 1 understand your question.
CHAIRPERSON HILL: Yeah. I don"t really understand
your question either. | don"t know if any of the Board members

understand the question?
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COMMISSIONER SMITH: Ms. Bolin, are you trying to

define -- or trying to understand how they define what a required
rear yard iIs versus -- help me. Help me help you.
MS. VITALE: I"m sorry. The regulations, sometimes

they talk about required side yards, and sometimes they talk
about required rear yards. And sometimes they talk about just
side yards and just rear yards. And they use those terms
differently, and those terms seem to matter. And they also, iIn
the regulations, seem to be measured differently and defined
differently in how you measure.

And 1 think that"s part of where I"m getting a little
confused, because it seems like iIn the regulations they“re
different, and in the explanations, it seems like they"re being
used interchangeably. And I"m not sure -- I"m getting confused
about why that®"s being done, and what regulation allows you to
use those interchangeably?

COMMISSIONER SMITH: So I can only repeat what Ms.
Vitale said, and maybe I can repeat it In a different way that
may be helpful. A rear yard is defined iIn the District of
Columbia, per the regulations of Chapter 1, 100.2, 1in the
definition of rear yard, to the rear of the rear wall of the
house. This house fronts, not like yours does, but fronts on
the perpendicular street. Because it fronts on the perpendicular
street, the rear of that building is the wall that faces the side

of your house. So from there back is considered rear yard.
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That"s what Ms. Vitale, the zoning administrator, presented iIn
her presentation.

Now the question i1s, what iIs required -- of that rear
yard, what is required rear yard to be protected? So what Ms.
Vitale i1s -- what she said iIn her presentation, from what |
understand under my the -- and Ms. Vitale, correct me 1f I™m
wrong, 1Is that how the required rear yard is calculated is
measured from the rear wall of that house back 25 feet, measuring
25 feet back, from the rear wall of the house. Per the
regulations of 2(b) 318.2, 1 believe, measuring back 25 feet.
Whatever the required setback 1is for that particular zone,
measure back 25 feet. Anything beyond that the -- any distance
beyond that 25 foot, per the Iinterpretation of the zoning
administrator®"s office, as she"s saying, is not considered
required yard. So to be considered requiring yard, it doesn"t
have to meet a setback requirement.

Am 1 correct in what I"m saying, Ms. Vitale, in what
you present?

MS. VITALE: Yes. Beyond that 25-foot required rear
yard, that is, like | said, what we refer to as rear yard, not
required rear yard. The side yards, it could be looked at the
same way. |If you had a property that provided a 12-foot side
yard, and they were only required to provide 8 feet, they could
add on to their house another four feet. They couldn®t -- well,

never mind, that"s a -- 1 won"t confuse you --
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CHAIRPERSON HILL: We"re having a zoning class, here.

MS. VITALE: Zoning 101 here.

COMMISSIONER SMITH: Yeah, we are.

CHAIRPERSON HILL: So Ms. Bolin, do you have any further
questions?

MS. BOLIN: Yes. And I --

CHAIRPERSON HILL: Ms. Bolin, 1 got to let you know,
we"re not taking a whole class here, right? So what questions
do you have -- how many you got left?

MS. BOLIN: So I -- a few.

CHAIRPERSON HILL: What"s a few mean? What"s a few
mean?

MS. BOLIN: One, two --

CHAIRPERSON HILL: Ms. Bolin, you"re going to get
rebuttal. You"re going to get rebuttal, okay?

MS. BOLIN: Okay. May I --

CHAIRPERSON HILL: What this is -- just to clarify.
Just to clarify. We are all here to present before this Board,
right? And then we"re going to go back and look at the
regulations and determine if we understand the regulations. It
doesn®t matter if you understand the regulations. It matters if
we understand the regulations, right? So you"re not going to
learn 8 years or 20 years of zoning In this next 15 minutes,
right? So you"re just going to have to ask your questions. IT

you don"t like the answer, you don"t seem to understand it, we"re
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just going to have to move on. So go ahead and ask your next
question.

MS. BOLIN: Okay. Thank you for the clarification.
You mentioned that, historically, accessory buildings do not have
a side setback. Historically, were accessory buildings, like
accessory apartments here, allowed as a matter of right?

MS. VITALE: Accessory apartments were previously
allowed In certain circumstances over a garage. That was present
as far back as the 1958 regulations. When the 2016 update was
adopted, accessory apartments were specifically permitted in
accessory buildings as a matter of right, subject to conditions.

CHAIRPERSON HILL: AIl right. Ms. Bolin, could I --

MS. BOLIN: 1I°11 stop.

CHAIRPERSON HILL: Okay. Thank you. All right. So
you" Il have an opportunity for a rebuttal and also a conclusion.
I mean, I guess to me, and 1"m going to go back to this one, in
the presentation iIn slide 5, it -- and thank you for the
Department of Buildings, shading, colored, the required rear yard
just ends. And then there"s just the rear yard. Now how this
whole came to pass is the Zoning Commission and the different --
we don"t create the regulations.

So the next person who"s up Is -- oh great. Sorry.
The property person is up. So the property person, 1f you can
go ahead and give your presentation and 1 think everybody got

thirty minutes. You can do what you like.
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MS. MOLDENHAUER: I do, Mr. Chair, just have two or
three questions that 1 think would be helpful --

CHAIRPERSON HILL: Oh, sorry.

MS. MOLDENHAUER: -- for the record to ask Ms. Vitale.

CHAIRPERSON HILL: I forgot you didn"t get your
questions. You“re right. So go ahead.

MS. MOLDENHAUER: And just given Ms. Vitale is the --
acting here as the zoning administrator In her expert capacity,
I would just like to ask a few on the record if that"s okay.

CHAIRPERSON HILL: Go ahead, Ms. Moldenhauer.

MS. MOLDENHAUER: If Mr. Young could pull up slide 11
of the DOB presentation.

Ms. Vitale, the section that®s relevant here is the
section regarding permanent access. Section 253.8 requires no
narrower than eight feet wide. So can it be wider? And I ask
that question because here you can see the staircase where someone
would actually kind of maybe walk up. There was a comment made
earlier by Ms. Boling (sic) about how there"s a retaining wall.

Just because there"s a retaining wall within that eight
feet doesn"t mean that because i1t"s maybe wider than the eight
feet that someone can®t walk up and access 15th Street from 15th
Street all the way back to the accessory building. 1 just want
to make sure that, iIn your interpretation, it can be -- the
permitted access can be wider than 8 feet because the regulation

just says no narrower. Is that a proper interpretation?
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MS. VITALE: Yes, that"s correct. The 8 fToot"s a
minimum. It could certainly be wider.

MS. MOLDENHAUER: And here, since the eight feet kind
of hits a retaining wall by those two cars, it would be okay that
someone has to go up that staircase that | see there and cross
openly to get to 15th Street?

MS. VITALE: Yes.

MS. MOLDENHAUER: Thank you. You can take down the
slides. That was the only thing I needed there.

Ms. Vitale, there are multiple zones in the District
of Columbia that have no rear yard and no side yard requirement;
is that correct?

MS. VITALE: Yes, that is correct.

MS. MOLDENHAUER: So are you aware that there®s other
buildings that are then built to the property lines and have to
manage maintenance and construction?

MS. VITALE: Yes. This happens all across the district,
that there is lot-line-to-lot-line development.

MS. MOLDENHAUER: And 1 think that there was just some
questions and some confusions about required rear yards or
required side yard. 1 think just one analogy of that can maybe
help me understand i1t a little bit better, put it on the record.
IT I have two parking spaces as required parking, but I provide
three, do you still refer to that third as a parking space?

MS. VITALE: Yes, we would.
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MS. MOLDENHAUER: But you wouldn®"t -- you would
identify 1t not as a required parking space?
MS. VITALE: That is correct.
MS. MOLDENHAUER: So here i1t is the same thing, where
we have our required rear yard, but beyond that, that open -- we

still refer to 1t as a rear yard, but part of the required rear

yard.

MS. VITALE: Yes. That"s a good analogy, the parking
one, yes.

MS. MOLDENHAUER: And then -- just -- sorry. One other
question about the -- we have in the regulations defined terms,

and in these defined terms under Subtitle B 100.2, it says when
these terms are phrased or used, we have to then use that
definition. There®"s been some confusion about the word
"detached™, and there®"s a specific defined term as '"detached
building”. And that refers to a building that is completely set
back from all buildings and has two side yards. Because this is
an accessory building and specifically falls under accessory
buildings, it would not be that defined term, correct? It would
not be the defined term of "detached building". It would be
potentially a detached accessory building If you®"re ever going
to use that; i1s that correct?

MS. VITALE: That"s correct. An accessory building is
also a defined term, and it"s a subordinate building located on

the same lot as the principal building, the use of which 1is
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incidental to the use of the principal building. So again, an
accessory building could not exist without that principal
building on the lot.

MS. MOLDENHAUER: Thank you for the clarification.

No other questions, Chairman Hill.

CHAIRPERSON HILL: Okay. So now, Ms. Moldenhauer, it"s
your turn to give a presentation. And you have 30 minutes.

MS. MOLDENHAUER: Thank you, Chairman Hill, members of
the Board. 1 am here today representing the Property Owners iIn
opposition of the Appeal No. 21231. The appeal challenges the
issuance of the building permit, which we believe was properly
issued in compliance with all zoning regulations. DOB, 1 think,
were doing a great job in providing a summary and the diagrams
which outline the side yards and rear yards.

1"d like to first just take a quick moment and turn it
over to my client for him to briefly introduce himself and the
project. And then I will go through and briefly review some of
the legal issues.

MR. KROLL: Thank you, everyone on the Board. |1 respect
and appreciate your time in this matter. 1°m just going to try
to leave this short and sweet and stick to my points.

We did initiate an open discussion with our neighbors.
After construction started, they expressed some concerns for the
first time, and we took three meetings with them. Always respond

promptly, quickly, and try to be respectful. We definitely wanted
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to be reasonable. 1 mean, it was clear after the meetings with
our neighbors that they were very uncomfortable with the scale,
location, and potential use for our project. So we didn"t really
find a way to get a resolution there.

We also consider ourselves to be good neighbors and
good in the community. And we have a good relationship with the
ANC and support of their project of us. We weren®"t made aware
of that meeting, and we would have loved to have been there and
presented another opinion, because we definitely believe in
engaging the ANC. We just did not become aware of the meeting.
And our neighbor to the other side is a dear friend and supporter
of our project, and we believe a lot of other neighbors are.

And we have a a nine-year-old son who"s autistic. And
when we bought this house and became residents three years ago,
the design was that he"s likely not going to be diploma bound,
nonverbal. And this could be another way of living for him, for
our family to live here for years. So we believe In this being
something that can even further help establish our roots as a
family in this community. That"s all 1 have to say.

MS. MOLDENHAUER: Thank you. So I"m just going to
focus on three quick points that relate to this appeal. One, we
believe that the building permit here is compliant to the zoning
regulations. We believe that the Appellant has misconstrued the
zoning regulations and seems to be presenting more of a policy

argument that would be more appropriate potentially for a text
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amendment, rather than an appeal on the existing zoning rules and
regulations. The zoning regulations clearly define a "principal
building”™ and an "accessory building”. And these are two
different defined terms under Subtitle B 100.2.

And based on that, i1f there is a reference to "accessory
building”, you would have to actually say the word "accessory
building”™ i1n the regulation. The term "building” 1tself excludes
"accessory building”, because 1t i1s a subset of that term,
"building”. And so we look at, then, the design standards the
Appellant seeks to apply to this accessory structure, accessory
building, and they are not intended -- they"re only intended to
be applied to principal buildings and not accessory structures.

Additionally, we believe that the sections that apply
specifically to accessory structures outline all of the design
standards required for the Department of Buildings to review an
application. And when looking at that, they do not require any
additional setback or requirement from a rear lot line. There
is no additional setback from any side lot line. And so here it
is completely permissive to build by right up to obviously two
feet from the rear property line.

Furthermore, we think that the language i1s clear and
unambiguous, and thus under the District of Columbia v.
(indiscernible) that states, when the plain meaning of a
statutory Jlanguage 1i1s unambiguous and the intent of the

legislation is clear, the judicial intends that there -- look no
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further. And we think that at the end of the day, these
definitions -- while the Appellant 1s -- |1 mean, 1t"s all kind --
feel a little confused, | do think that Mr. Moeller said i1t true.
This 1s a simple case in which, when you look at the regulations
and you look at the definitions, the project is compliant.

Furthermore, DOB presented the building permit complies
with all accessory standards, as | stated earlier, and complies
with those. The side yard provisions referenced by the Appellant
only apply to principal structures.

Finally, while the Appellant did not make oral
arguments regarding their assertion of a constructive easement
argument, we believe that this is without merit, and that if the
Board were to entertain this, i1t would be catastrophic for
development in the future. As indicated by Ms. Vitale, there are
multiple zones in the district that require and allow for building
up to your property line. And many projects are thus built and
to the property line and manage and coordinate both construction
in that manner, as well as maintenance. Additionally, this
structure does have -- accessory structure has a 2-foot setback
which has been sufficient for construction and maintenance.

Finally, the Appellant looked to, in their written
argument, some legislative history. And actually Board Member
Wright asked Ms. Vitale the question of, why would we need to
look to legislative history? We can look actually to this Board"s

very decisions as it"s reviewed and interpreted accessory
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buildings before in recent cases. And i1f we look at BZA Case
21170 or 21248 or 21141, those are cases iIn which the Office of
Planning, 1In creating those beautiful little square boxes that
they have on their OP report, and they go through the different
requirements, there 1s no requirement 1iIn there for some
additional setback from a rear lot line. There Is no requirement
in there for any setbacks. And in some of these cases, there
were brand new construction of a brand new ADU that required
relief from lot occupancy but was built on the side property line
as it was a uniquely shaped lot and did not have an alley access.

And so 1 think that, 1in keeping with the zoning
administrator®s decision and in keeping with the plain reading
of the regulations, that the Board should dismiss this appeal.
And we have nothing further. Thank you very much.

CHAIRPERSON HILL: Can you repeat those cases, Ms.
Moldenhauer?

MS. MOLDENHAUER: Sure. One was a project that was
approved on September 25th, 2024, Case 21170. This was at 723 --

CHAIRPERSON HILL: That"s okay. |1 just need the case
number .

MS. MOLDENHAUER: Okay.

CHAIRPERSON HILL: What"s the other case number?

MS. MOLDENHAUER: Other case number was, I1®"ve got --
one was a shed, so | took that one out. Hold on. 1 think the

other one that"s more relevant is Case No. 21141.
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CHAIRPERSON HILL: Okay. Thank you. Okay.

Does my Board members have questions of the Property
Owner*"s representative?

(No audible response)

CHAIRPERSON HILL: Okay . Does the Appellant have
questions of the Property Owner®s representative?

MS. BOLIN: We can wait for a rebuttal.

CHAIRPERSON HILL: Okay. All right. Okay. Let me
think here. So let"s take -- forget it. Yeah. Let"s take fTive
minutes, okay? You all give me five minutes, okay? 111 come
right back in five minutes.

(Whereupon, there as a brief recess.)

CHAIRPERSON HILL: Okay . Madam Secretary, are you
back?

MS. MEHLERT: Yes.

CHAIRPERSON HILL: Okay. Thanks. Could you call us
back in?

MS. MEHLERT: Yes. The Board is back from a quick
break and returning to Appeal 21231.

CHAIRPERSON HILL: Okay. Thank you. Okay. All right.
So where we are -- you guys, | got to tell you. Appeals are
never easy. People are always mad, and it"s neighbor against
neighbor most of the time. Sometimes iIt"s neighbor against a big
corporation, so you know who the bad person is, but you“re just

trying to figure it out. And unfortunately, we"re going to figure
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it out, and then after i1t"s over, we"re not going to have to live
with you people. So I wish you all well one way or the other,
however this goes down.

All right. So let"s see. Ms. Bolin -- so now I"m not
an attorney. I know that many people here are. But as 1
understand rebuttal, 1t"s to basically talk back at the things
that they said during the testimony, okay? It"s not recreating
the whole thing and all that stuff, and rearguing. It"s just
talking about the things that happened.

So that being the case -- and then they®re going to get
to ask questions about your rebuttal. So go ahead and have your
rebuttal please.

MS. BOLIN: Thank you. 1 just would like to reiterate,
we"re not confused. We are frustrated. We have looked at the
regulations. We have cited the regulations iIn our briefing. We
rely and stand on our briefing as of now. All of those arguments,
we still advance. And the problem is that, in response to those
arguments, we"re not being cited to any regulation or even any
relevant regulatory history that is published and part of a public
record in rebuttal -- in argument. Nothing that we have seen iIn
the regulations actually contradicts anything that we have
argued.

We heard Ms. Vitale talk about the regulatory history
and give us positions on the regulatory history. But we haven"t

been cited to those provisions. And part of the issue iIs that
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those provisions that may or may not exist -- or that history
that may or may not exist is being relied on to deviate from the
plain language of the regulations. So we would like to stand on
our papers and on the provisions that we"ve cited. 1 think there
is a real lack of transparency we have had with DOB and with the
zoning administrator --

CHAIRPERSON HILL: Ms. Bolin, I1"m sorry. 1 totally get
it. 1 think this is a conclusion, or i1t"s just rebuttal. You're
saying a lack of transparency and that you"re standing on
everything that you said before. And so I"m not sure if it"s a
conclusion or if it"s actually refuting anything anybody said.
But I"m just kind of pointing out you"re going to get a conclusion
again. But go ahead.

MS. BOLIN: Okay. So umbrella that we"re under. And
then the actual points | would like to like to point out now.
111 just name the slide numbers. Slide number 2 of the
Department of Buildings®™ presentation, bullet point 3, Ms. Vitale
said her job is to provide technical information to customers.
We pointed out in our briefing that Ms. Vitale, the zoning
administrator, has provided contradictory technical information
to customers, and they®"re doing so here. 1 just want to point
that out.

1*d like to point out that on slide 6, DOB cites us to
a provision of Subtitle B 320.1. That is a measurement for a

required side yard. It is not the -- the required side yard and
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side yard are defined differently. 1In 319, side yard is different
than required side yard. They®"re citing it here in a way that"s
very misleading. It"s not a defined -- 1t"s not the defined
term. The defined term is not limited to principal buildings.
This 1s a little misleading.

I would like to point out on slide 11, that the
Department of Buildings, they advance two highlighted areas that
could provide permanent passage. The permanent passage that they
say 1s In the side yard of the principal building, Ms. Vitale
said that we had miscited provisions saying that an emergency
vehicle was required passage. 1 just want to clarify, we did
not cite that. The Department of Buildings cited that in their
responsive paper at page 6. The Department of Buildings explained
that permanent passage is required to allow emergency vehicles.
That is Department of Buildings®™ own language that we brought up.

I would like to point out that there is a difference
between rear yards and required rear yards, and that they“re
being used interchangeably, and that"s a problem here. Just the
same way that a side yard and a required side yard is being used
interchangeably, and it"s causing problems. When you go to
Subtitle B in Chapter 3, you see exactly what we"re talking about.
Everything that we"re saying is consistent with the regulations,
and we"re just very -- any confusion is because DOB and the zoning
administrator, they"re not pointing us to the regulations.

They*"re saying, trust us. And we can®"t find anything that
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actually supports that. And I guess I"1l1 just leave 1t at that.
CHAIRPERSON HILL: Okay. Thank you. All right. Let"s

see. Okay. Does DOB have any questions about the rebuttal?

MR. MOELLER: No, sir.

CHAIRPERSON HILL: Okay. Ms. Moldenhauer, do you have
any questions about rebuttal?

MS. MOLDENHAUER: No questions.

CHAIRPERSON HILL: Okay. All right. So then we‘re
going to have a conclusion, and we"re going to go in the order
of DOB, the Property Owner, and then the Applicant. And
everybody®s going to get three minutes.

And you may begin, Mr. Moeller, whenever you like. And
I*m going to --

MR. MOELLER: (Indiscernible.) Thank you. The record
shows that this appeal must be denied. Again, there is no side-
yard requirement for an accessory building in this case. There
IS no rear-yard requirement for this accessory building. And
third, there is no requirement for a special exception for this
accessory apartment.

Section 208.2 does not apply to accessory buildings.
Accessory buildings have their own development standards. Now
under Section 1101.2 of Subtitle 11(x), the Appellants have the
burden of proof to justify the granting of this appeal. The
Department of Buildings does not believe that the Appellants have

met that burden of proof. The testimony as Ms. Vitale, who has
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16 years of experience with the zoning regulations, must be
weighed against the testimony of Appellants, neither of whom, on
information and belief, is a zoning attorney. So we believe,
again, that this appeal must be denied.

CHAIRPERSON HILL: Thank you, Mr. Moeller. Let"s see.
I*m going to now turn to the Property Owner. And there actually
i1s three minutes on the clock that Mr. Young has put forth, and
you can begin whenever you like.

MS. MOLDENHAUER: Thank you very much, Chairman Hill
and Board members. | think, as you said, appeals are challenging,
and it"s always challenging when you have two homeowners trying
to assert different positions.

Here, the Property Owners went to the Department of
Buildings, obtained a building permit, and were under the
impression they can move forward, obviously, as permitted. Their
neighbors engaged them and asked them questions. They met with
them not once, not twice, but three times, trying to hash out on
a neighborly basis of anything that could happen. Unfortunately,
despite those attempts, we are here today. And we do believe
that the Board should deny the appeal.

As Mr. Moeller indicated, you do have the testimony
from Ms. Vitale, who has extensive experience in interpreting and
reviewing the zoning regulations. The Appellants have brought
forward no experts, no architectural witnhesses, or anyone to

provide them additional assistance in reviewing or interpreting
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the zoning regulations to further their arguments.

They have indicated that there has been no regulations
cited to defend DOB"s proper issuance of the building permit. We
would strongly disagree with that. We believe we have extensively
reviewed and heard testimony from Ms. Vitale regarding specific
ways of how rear yards are defined under the definition section
of B 200, of how side yards are defined, how a principal structure
i1s defined as a specific defined term, how an accessory structure
iIs a specific defined term, and then how under Subtitle D 5000,
how there are specific design requirements. The requirements
outline all of the elements of height, of lot occupancy, or the
massing and bulk of the structure. And they also lay out side-
yard and rear-yard requirements for an accessory structure.

Uniquely here, those requirements only apply when
you®"re building either in a rear yard, a required rear yard, or
when you®"re building in a side yard. Neither of those apply to
this case. This lot is larger than maybe some other cases that
maybe those sections would then come into play. Because those
sections don"t come into play, there is then clearly no
requirement, and a structure can be built on or close to the
property line as i1s here. And as we said, 1 think actually some
of the Appellant®s documentation does prove, that this is set
back 2 feet from the property line, which is more than enough
for them to be building the structure. And (indiscernible).

CHAIRPERSON HILL: Ms. Moldenhauer, you®re running out
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of time. Just to let you know.

MS. MOLDENHAUER: Thank you so much for your time today,
and we appreciate your review of the case.

CHAIRPERSON HILL: Thank you. Could we please have a
conclusion from the Appellant?

MS. BOLIN: Thank you. DOB pointed out that we carry
the burden of proof, and we believe we have met that. Our
briefing points out extensively the regulations that we"ve
reviewed. We"re relying on the plain and ordinary meaning of the
regulations. In response to that, DOB or the Property Owners®
attorney could have cited us to anything that would have
contradicted. In their briefing, when you read it, the majority
focuses on striking the arguments that we made. In response,
they do not rebut anything that we say, and they don®"t even --
they don"t they don"t put forward anything to support deviating
from the plain and ordinary meaning.

Today we heard from Ms. Vitale. As everybody
mentioned, she is very knowledgeable, and we appreciate the time
that she spent, and | appreciate her patience with me today and
even in the past. But the problem is that Ms. Vitale is relying
on past knowledge and not on the regulations. And that"s just a
problem, because this needs to be equitable, i1t needs to be
transparent, and it needs to be enforceable. When you deviate
from the regulations, none of those things can happen.

1*d also just like to say on the record that we"re here
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and we"re frustrated, we are, but we"re not frustrated with our
neighbors. And we have tried to continue to be good neighbors.
We specifically tried to make this as equitable as possible. We
offered to assist with the cost of changing the plans. We tried
to work through 1t.

At the end of the day, though, we have a private
property, and they have a private property. And the way that
the zoning administrator is not -- is just deviating from the
regulations and not enforcing any setback iIs not workable. We
have constantly had people on our property. That"s not going to
end whenever construction ends. And there"s just -- there®s no
space. The Zoning Commission, in the history, they anticipated
this. There"s a lot of discussion. It"s in our briefing. We
hope that you will look at that.

1"d also just like to say that we included the final
rulemaking that the Zoning Commission voted on. Voting is on
notice and comment. There was never a notice and comment period
that reopened voting to substantially -- to change the substance
of the regulations. We have cited just depths of support for
everything, and we want to stand on that. And that®"s it. Thank
you.

CHAIRPERSON HILL: Okay. Thank you. Okay. Let"s see.
Oh, Ms. Vitale, you®re getting both complimented and chastised
at the same time. So I™m just letting you know, 1 think you --

I know that you can®t win on all the customers, but 1 do know
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that you do do good customer service. Just putting out there,
on the record, my personal belief.

Okay. So let"s see. We are going to be done. And
then 1"m looking at my fellow Board members. | guess, Is a week
good enough for you guys for a decision?

(No audible response)

CHAIRPERSON HILL: Nobody®"s nodding their the head.
You need two weeks?

COMMISSIONER WRIGHT: What"s the date where we would
need to meet to make a decision?

CHAIRPERSON HILL: Sure. You would have to come back
on the 19th if you think you could do it in a week. |If you don"t
think you could do it in a week, then you have to come back on
the 2nd, because 1 don"t think Vice Chair Blake is going to be
here on the 26th.

COMMISSIONER WRIGHT: Okay. I can tell you that I am
not available on the 19th of March.

CHAIRPERSON HILL: Okay. Well, there you go.

COMMISSIONER WRIGHT: I mean, 1 wish 1 was, but I did
not block out that day.

CHAIRPERSON HILL: No problem.

COMMISSIONER WRIGHT: And I am booked solid.

CHAIRPERSON HILL: What about April 2nd?

COMMISSIONER WRIGHT: April 2nd, I*m completely open.

CHAIRPERSON HILL: Okay. All right. Let me see. Okay.
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Then let"s go ahead and have the deliberations on April 2nd,
okay, 1f that works for my fellow Board members. I1"m looking
for a nod from somebody else. Okay. All right. Great.

Okay. Well, you guys, | hope you guys have a nice
evening, afternoon, and at least this portion is finished. Thank
you. I1"m closing the hearing and the record. Goodbye.

(Whereupon, the above-entitled matter went off the

record at 4:34 p.m.)
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